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PRELI M NARY STATENMENT

Thisis M. Finney's first habeas corpus petitioninthis Court.
Art. 1, Sec. 13 of the Florida Constitution provides: "The wit of
habeas cor pus shall be grantabl e of right, freely and wi t hout cost."
This petition for habeas corpus relief is being filed in order to
addr ess substantial clainms of error under the Fourth, Fifth, Sixth,
Ei ght h and Fourteent h Anendnents to the United States Constitution,
cl ai ms denonstrating that M. Fi nney was deprived of theright toa
fair, reliable, and individualized sentencing proceedi ng and t hat t he
proceedi ngs resulting inhis conviction and death sentences vi ol at ed
fundament al constitutional inperatives.

Citations shall be as follows: The record on appeal concerning
the original court proceedings shall be referred to as "R ___ "

foll owed by the appropriate page nunber. The postconviction record

on appeal will be referred to as
"PC-R " followed by the appropriate page nunber.
All other references will be self-explanatory or otherw se

expl ai ned herein.
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| NTRODUCTI ON

Significant errors which occurred at Petitioner' capital
trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.

The issues, which appellate counsel negl ected, denonstrate

that counsel's performance was deficient and that the

defi ci enci es prej udi ced Petitioner. "[ E] xt ant | ega
principles...provided a clear basis for ... conpelling appellate
argunment[s]." Fitzpatrick v. Wainwright, 490 So.2d 938, 940
(Fla. 1986). Negl ecting to raise fundanmental issues such as

t hose discussed herein "is far below the range of acceptable
appellate performance and nust underm ne confidence in the

fai rness and correctness of the outconme.” WJIson v. Wai nwi ght,

474 So.2d 1162, 1164 (Fla. 1985) . I ndi vidually and

"cunmul atively,"” Barclay v. Wainwight, 444 So.2d 956, 959 (Fl a.

1984), the clainms appellate counsel omtted establish that
“confidence in the correctness and fairness of the result has
been wunderm ned." WIlson, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on in direct appeal, but should now be revisited in |ight
of subsequent case law or in order to correct error in the

appeal process that denied fundamental constitutional rights.



As this petition will denonstrate, M. Finney is entitled to

habeas relief.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P. 9.100(a). See

Art. 1, Sec. 13, Fla. Const. This Court has original jurisdiction

pursuant to Fla. R App. P. 9.030(a)(3) and Article V, sec. 3(b)(9),

Fla. Const. The petition presents constitutional issues which

directly concern the judgnent of this Court during the appellate
process and the legality of M. Finney's sentence of death.

Jurisdiction in this action lies in this Court, see, e.d.,

Smth v. State, 400 So. 2d 956, 960 (Fla. 1981), for the fundanental
constitutional errors challenged herein arise in the context of a
capital case in which this Court heard and denied M. Finney’ direct

appeal. See Wlson, 474 So. 2d at 1163; Baggett v. Wainwight, 229

So. 2d 239, 243 (Fla. 1969); cf. Brown v. Wainwight, 392 So. 2d 1327

(Fla. 1981). A petition for a wit of habeas corpus is the proper
means for M. Finney to raise the clainms presented herein. See,

e.g., Way v. Dugger, 568 So. 2d 1263 (Fla. 1990); Downs v. Dugger,

514 So. 2d 1069 (Fla. 1987); Riley v. Wainwight, 517 So. 2d 656

(Fla. 1987); WlIlson, 474 So. 2d at 1162.



This Court has the inherent power to do justice. The ends of
justice call on the Court to grant the relief sought in this case, as
the Court has done in simlar cases in the past. The petition pleads

claims involving fundanental constitutional error. See Dallas v.

Wai nwright, 175 So. 2d 785 (Fla. 1965); Palnes v. Wainwight, 460 So.

2d 362 (Fla. 1984). The Court's exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional errors
such as those herein pled, is warranted in this action. As the
petition shows, habeas corpus relief would be nore than proper on the
basis of M. Finney's clains.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Finney asserts
that his capital conviction and sentence of death were obtai ned and
then affirmed during this Court's appellate review process in
violation of his rights as guaranteed by the Fourth, Fifth, Sixth,

Ei ghth and Fourteenth Anmendnents to the United State Constitution and

t he correspondi ng provisions of the Florida Constitution.



PROCEDURAL HI STORY

Appel | ant was charged by i ndi ct nent dated February 13, 1991,
with first degree nurder, sexual battery and dealing in stolen
property (R 16-19). The sexual battery charge was nolle
prossed. (R 143).

The case proceeded to trial on Septenber 14-18, 1992. The
jury returned verdicts of guilty on all counts (R-93). 1In the
penal ty phase, appellant, over a defense objection was shackl ed
(R. 815). The jury by a vote of 9-3 recommended the death
penalty (R 98). On Novenber 10, 1992, after denying as legally
insufficient appellant’s nmotion for disqualification, the trial
judge inmposed a death sentence for the nurder conviction, a
sentence of life inprisonnment for the arnmed robbery conviction
and a fifteen-year sentence for the conviction of dealing in
stol en property (R 143).

On direct appeal, the Florida Suprenme Court affirmed M.

Fi nney’ s convictions and sentences, Finney v. State, 660 So. 2d

674 (Fla. 1995).
On April 16, 1999, M. Jack Crooks, then of Capital

Col | at eral Regi onal Counsel Mddle, (CCRC-M, filed on behalf of



appellant a thirty-page final amended notion for postconviction
relief. This notion contained five clains.

The circuit court held a Huff hearing on appellant’s 3.850
notion on May 26, 1999, (PC-R. 272-297).

As a result of this Huff hearing, an Order was entered on
June 9, 1999, by the Circuit Court granting an evidentiary
hearing on only one of appellant’s five claims (PC-R 190). The
court did not, in this ruling, delineate any reasons for deni al
of the other four clains. Postconviction counsel M. Crooks,
then filed on May 4, 2000, a “Mdtion for Rehearing and To G ant
an Evidentiary Hearing” (PC-R 212). The circuit court denied
his nmotion for rehearing on May 17, 2000.

On June 4, 2000, M. Crooks then filed a notice of appeal
of this order which denied his motion for rehearing (PC-R 236
).

During the pendency of this appeal, M. Crooks l|left the
enpl oy of CCRC-M ddl e and undersi gned counsel assuned the case.
Under si gned counsel imrediately filed a nmotion to renmand
jurisdiction fromthis court to the circuit court so that it
could render a final order in which it actually explained its
reasons for the denial of appellant’s various clains. Whi | e
this notion was pending, the trial court, upon prodding fromthe

Ofice of State Attorney which was aware of this problem



produced a witten final order denying appellant’s clainms on
Cct ober 31, 2000, nunc pro tunc to the date of the Huff Hearing,
May 26, 1999.

This Court denied appellant’s notion to remand the cause
back to the trial court and this petition for wit of habeas
cor pus ensues, al ongsi de the appeal of the deni ed postconviction

nmoti on.

| SSUE |
APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAILING TO RAI SE
THE | SSUE OF THE TRI AL COURT ALLOW NG, OVER
DEFENSE OBJECTI ON, THE ADM SSION | NTO
EVI DENCE OF CERTAIN PHOTOGRAPHS OF THE
VI CTI M SANDRA SUTHERLAND
In the presentation of the state’s case against the
petitioner, the assistant state attorney introduced a series of
phot ographs of the victiminto evidence. The nature of these
phot ogr aphs was graphic. They depicted the ankles, wists and
neck and face of the victim and, specifically, the ligature
mar ks and wounds |eft by their having been tied and bound

Petitioner’s defense attorney objected to these photographs

bei ng adm tted.

Ms. Pittman: | would like the court to
consi der whet her it IS necessary to
introduce all these photographs.

(R 326)



The prosecution was permtted to introduce into evidence
numer ous gruesome phot ogr aphs t hat wer e i nfl ammat ory,
cunul ative, and prejudicial, and admtted solely to inflame the
passi on of the jurors based on inperm ssible factors.

The adm ssion of these photographs permtted the state to
elicit the passion of the jurors by shocking themw th graphic
pi ctures. The probative val ue of these phot ographs was not only
out wei ghed by their prejudice, but these photographs were
cunul ative to each other. Their graphic content was further
enphasi zed through the testinony of witnesses and stressed by
the state in the penalty cl osing argunent.

The prejudicial effect of the photographs underm ned the
reliability of M. Finney's conviction and death sentence. The
phot ographs thenmselves did not independently establish any
material part of the state's case nor were they necessary to
corroborate a disputed fact. The trial court's error in
adm tting these phot ographs cannot be consi dered harm ess beyond

a reasonabl e doubt. Chapman _v. California, 87 S. Ct. 824

(1967); State v. DiGuilio, 491 So.2d 1129 (Fla. 1986).

Use of these gruesone photographs, which were cunul ative,
i nfl anmat ory, and appealed inproperly to the jury's enotions,
denied M. Finney a fair trial in violation of Fifth, Sixth,

Eighth and Fourteenth Amendnents to the United States



Constitution. Relief is proper and should be granted. To the
extent that trial or appellate counsel failed to raise this
issue, M. Finney was denied effective assistance of counsel.

An evidentiary hearing is warranted.

| SSUE 1|1
APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAI LI NG TO RAI SE
THE | SSUE OF THE TRI AL COURT ALLOW NG RUTH
SUTHERLAND, THE MOTHER OF THE VICTIM TO
REMAI N I N THE COURTROOM TO OBSERVE THE
TRI AL AFTER SHE HAD COMPLETED HER
TESTI MONY.

The nmot her of the victim Ruth Sutherland, testified for the
state. At thetinme the state announced it was goingtocall her, it
al so stated that it did not antici pate needi ng her for any type of
recall and requested of the Court that it allowher toremaininthe
courtroomfor the rest of the trial after her testinony (R 242).

Petitioner’s counsel objectedtothis proposed arrangenent, addi ng
unequi vocally that it had nointentionto call Ms. Sutherl and as a

witnessintheir case (R 243). The court overrul ed this objection and

all owed Ms Sut herl and, the nother of thevictim toremininthe



courtroomfor the rest of the trial after her own testinony was
conpleted. Ms. Sutherland was one of the first witnesses call ed by
the state so she was observed by the jury for nearly all of
petitioner’s trial.

It was i neffective assi stance of appel |l ate counsel not to have
rai sed this issue on appeal. Unquestionably, the prejudicial inpact of
allowing the victim s nother toremaininthe courtroomduringthe
entiretrial infull viewof thejury, as they deci ded petitioner’s
cul pability and puni shnment, deprived
the petitioner to hisrightstoafair trial under the Fourteenth
Amendnent to the United States Constitution.

Thi s al l owance by the trial court was especi al | y egregi ous where
M s. Sut herl and remai ned, as she did here, after she hadtestifiedto
t he sane jury who nowhad to performits duties under her observati on.
Thi s jury unquestionably coul d feel nothing but undi vi ded synpat hy f or
M s Sut herl and. Her presence duringtheir performance of thetheir
duties underm ned the fairness of the trial.

Generally atrial judge may permt awitness toremaininthe
courtroomeven t hough a rul e of sequestrati on and excl usi on has been
i nvoked, but such di scretionis subject to bei ng abused and, if abused,
it must be deci ded whether sufficient harm
resultstorequireanewtrial. Atrial court should not, as a nmatter

of course, permt witnessestoremininthe courtroomwhenthey are



not on the stand, unless it is shown that it is necessary for the
W tness to assi st counsel intrial andthat noprejudicewl!| result to
t he accused and a hearing to determ ne t hese matters has been conduct ed
particularly if the rul e sequestering and excl udi ng jurors has been

i nvoked. See Randolphv. State, 463 So. 2d 186 (Fl a. 1985), Thonas v.

State, 372 So. 2d 997 (Fla. 4t" DCA 1979).

No i nqui ry under Thomas was ever conducted. In fact, all which
occurred involved the state announcing its request, the defense
objecting to sane and t he court overruling said objection. Had such
appropriate i nquiry and anal ysi s occurred, Ms. Sutherl and woul d not
have been all owed to remai n, and thi s prejudi ce woul d not have i nured
to petitioner’s cause thus conpromsingtheintegrity of his judgnment
and sentence. Thonas i nvol ved t he presence of a police w tness, which
i s roughly anal ogous to t he case at bar. Both such wi tnesses, a police
of ficer and victim s nother, are going to be highly synpatheticinthe
eyes of ajury. If anything, Ms. Sutherland woul d be nore synpat hetic
so, at the very | east, the standard appliedto police w tnesses shoul d
certainly, as matter of logic, apply to her. I nThonas, the Fourth DCA
made the foll ow ng analysis which is very applicable in this case:

“Whil e it may be hel pful, even necessary i n sone
conpl ex cases, to have a police witness toremain
in the courtroom during trial and thus be
excl uded fromt he wi tness rul e, we deemit proper
to advise the trial court to make a fi ndi ng no
real prejudice wouldresult fromthis procedure

i f the accused objects after i nvoking this rule.
A hearing to determne if the police witness’

10



presence i s necessary and i ndi spensabl e and non-
prejudicial would be the way to acconplish a
proper finding. As was saidin Richardson “ ‘
the (trial) court’s discretion can be properly
excercised only after the court has made an
adequate inquiry into all of the surrounding
ci rcunst ances’.”

Ld. At 999

See Also Cubie v. State, 345 So. 2d 1061 ( Fla. 1977); Ramirez v.

State, 241 So. 2d 744 (Fla. 4t" DCA 1970).

11



| SSUE |11
APPELLATE  COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAILING TO RAI SE
THE | SSUE OF THE TRI AL COURT NEVER RULI NG ON
TRI AL COUNSEL’ S MOTI ON FOR SEQUESTRATI ON.

At the begi nning of petitioner’strial, his counsel requested that

the jury be sequestered for the entire trial (R 244).
The Court: All right the sequestration of the
jury you nmean, during the course of thetrial M.
Pittmn?
Ms. Pittman: Yes Ma’ am
(R 244)

The court acknow edged t he requests and intinmated that it will
need to consult with the appropriate rul e and presumably rul e onthe
request. An exam nation of thetrial recordrevealsthat thetrial
court apparently never ruled on this request.

Absent afair determnationby thetrial court onthis notion, M.
Finney' s right toafair andinpartial jury, unaffected by extensive
medi a coverage, was i npaired.

It was i neffective assi stance of appel | at e counsel not to have
raisedthis glaring omssioninthe record for consi deration on direct
appeal. To the extent that trial or appellate counsel failed to

raise this issue, M. Finney was denied effective assistance of

counsel. An evidentiary hearing is warranted.

12



| SSUE |V
APPELLATE  COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAILING TO RAI SE
THE | SSUE OF THE TRI AL COURT EXCUSI NG TWO
JURORS FOR CAUSE.
The trial court struck without justificationtwo jurors for casue.
One juror, herein designated as Juror J, was a feml e who had
initially made sone statenent, casting doubt on her ability to
di scharge her prospective dutiesas ajuror inafair andinparti al
manner . Juror J had been convicted of a felony and had been
incarcerated in Florida State Prison (R 217).

Juror J, when questioned, had stated that she was treated fairly
by the state attorney and the sheriff and that, overall, her
experiences would not affect her deliberations as a juror.
Nonet hel ess, the court struck her for cause (R 231).

Anot her Juror, who shal |l be desi ghated as Jurors S, had expressed
aninitial reservation about the death penalty. Yet eventhe state
attorney expressed the viewthat this juror had been rehabilitated on
that i ssue (R 220). Againthe court inexplicably struck Juror Sfor
cause (R 221).

I n assessing ajurors conpetence, the test i s whether the juror
can | ay asi de any bi as and render hi s verdi ct sol el y upon t he evi dence

presented and the instructions onthe |l aws gi ven to hi mby the court.

See Franco v. State, 2001 W. 87826 (Fla. App. 4 Dist.) Bryant v. State,

765 So. 2d 68 (Fla. 4th DCA 2000).

13



Both jurors clearly indicatedthat they could be fair andinpartial. It
was an abuse of discretion on the part of the trial court to have
struck them for cause.

To the extent that trial or appellate counsel failed to
raise this issue, M. Finney was denied the effective assi stance
of counsel. An evidentiary hearing is warranted.

| SSUE V

APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAILING TO RAI SE
THE |1 SSUE OF THE TRIAL COURT REFUSING TO
| NSTRUCT THE JURY TO DI SREGARD THE COMMENT
MADE BY THE STATE ATTORNEY |IN CLOSING
ARGUVENT THAT NO SEMEN WAS FOUND | N THE
VI CTI M El THER VAG NALLY OR ANALLY.

The trial court denied petitioner’s notionfor anewtrial which
citedas error thetrial court’srefusal toinstruct thejury that the
state attorney, Ms Vogel, inproperly argued t hat t he evi dence showed no
semen was found on the victimeither anally or vaginally. This comrent
caneinthe state’srebuttal closing (R 692-693). It was an attenpt
by the state attorney to discount the theory put forth by the
petitioner’s counsel that the incident between he and t he vi cti mm ght
have had a passi onate aspect.

This was a cruci al m sstatenment by the state attorney and t he
court’s declinationtoissue an appropriate instruction was avery

significant appellate issue, especially where one of the issues

rejected on the direct appeal was that the state had not presented
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evi dence i nconsi stent wi th t he def endant’ s hypot hesi s of i nnocence. See

Finney v. State, 660 So. 2d 674 (Fla. 1995).

There was no basis in the evidence for the statenent of the state
attorney that no senen was found ei ther vaginally or anally on the
victim The trial court’s actions in refusing to instruct the
jury, as requested by petitioner’s counsel, warranted appell ate
scrutiny.

To the extent that trial or appellate counsel failed to
raise this issue, M. Finney was denied the effective assi stance

of counsel. An evidentiary hearing is warranted.

| SSUE VI

MR. FINNEY' S ElI GHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHMENT W LL BE
VI OLATED AS MR. FI NNEY MAY BE | NCOVPETENT AT
THE TI ME OF EXECUTI ON

I n accordance with Fl ori da Rul es of Crim nal Procedure 3.811
and 3.812, a prisoner cannot be executed if “the person |acks
the mental capacity to understand the fact of the inpending

death and the reason for it. This rul e was enacted in response

to Ford v. Wainwright, 477 U S. 399, 106 S.Ct. 2595 (1986).

Petitioner acknow edges that under Florida |law, a claim of
i nconpetency to be executed cannot be asserted until a death
warrant has been issued. Further, petitioner acknow edges t hat

before a judicial review may be held in Florida, the defendant
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must first submt his claimin accordance with Flori da Statutes.

The only time a prisoner can legally raise the issue of his
sanity to be executed is after the Governor issues a death
war r ant . Until the death warrant is signed, the issue is not
ripe. This is established under Florida | aw pursuant to Section

922.07, Florida Statutes (1985) and Martin v. Wainwright, 497

So.2d 872 (1986).

The sane holding exists under federal |aw. Pol and v.
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such claims truly
are not ripe unless a death warrant has been issued and an

execution date is pending); Martinez-Villareal v. Stewart, 118

S. C. 1618, 523 U. S. 637, 140 L.Ed.2d 849 (1998) (respondent’s
Ford claim was dism ssed as premature, not because he had not
exhausted state remedies, but because his execution was not
i mm nent and therefore his conpetency to be executed could not

be determ ned at that tine); Herrera v. Collins, 506 U S. 390,

113 S. Ct. 853, 122 L.Ed.2d 203 (1993)(the issue of sanity [for
Ford clainml is properly considered in proximty to the
execution).

However, nost recently, in |In RE: Provenzano, No. 00-13193

(11t" Cir. June 21, 2000), the 11'" Circuit Court of Appeals

st at ed:
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Realizing that our decision in In_Re:
Medi na, 109 F.3d 1556 (11" Cir. 1997),
forecl oses us from granting hi m
aut horization to file such a claim in a
second or successive petition, Provenzano
asks us to revisit that decision in |ight of
the Suprenme Court’s subsequent decision in
Stewart v. Martinez-Villareal, 118 S.Ct.
1618 (1998). Under our prior pane

precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11t" Cir. 1998)(en
banc), we are bound to follow the Medina
deci sion. W would, of course, not only be
aut hori zed but also required to depart from
Medina if an intervening Supreme Court
deci sion actually overruled or conflicted
with it.[citations omtted]

Stewart v. Martinez-Villareal does not
conflict wth Medina’s holding that a
conpetency to be executed claim not raised
inthe initial habeas petition is subject to
the strictures of 28 U S.C. Sec 2244(b)(2),
and that such a claimcannot neet either of
t he exceptions set out in that provision.

Id. at pages 2-3 of opinion

This claimis necessary at this stage because federal |aw
requires that, in order to preserve a conpetency to be executed
claim the claim nust be raised in the initial petition for
habeas corpus, and federal law requires all issues raised in a
federal habeas petition to be exhausted in state court. Hence,
petitioner raises this claimnow

Petitioner has been incarcerated since 1990. Statistics
show t hat i ncarceration over a long period of time will dimnish

an i ndividual’s nental capacity. Because petitioner nay well be
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i nconpetent at time of execution, his Eighth Amendnent right
agai nst cruel and unusual punishnment will be viol ated.

For the last eight half years, petitioner has lived on
Florida’s death row, in a cell approximately 6 feet w de, 9
feet long, and 9.5 feet high. Petitioner is allowed yard tine
only twice a week and showers every other day. The mpjority of
petitioner’ fellow death row i nmates, the people with whom he
can routinely talk and associate, also suffer various fornms of
mental illness and personality disorders. Petitioner’s already
fragile nmental condition could only deteriorate under these
ci rcunst ances. His mental condition may well decline to the
poi nt that he is inconpetent to be executed.

| SSUE VI |
EXECUTI ON BY ELECTROCUTION IS CRUEL AND/ OR
UNUSUAL PUNI SHVENT AND VI OLATES M. Finney’ S
RIGHTS UNDER THE EIGHTH AND FOURTEENTH
AVMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON
AND UNDER OF THE FLORI DA CONSTI TUTI ON.

The trial court erred in not granting an evidentiary heari ng
so petitioner could prove that death by electrocution is cruel
and/ or unusual punishnment which violates his rights under the
Eighth and Fourteenth Anmendnments of the United States

Constitution and the corresponding provisions of the Florida

Constitution.

A. The Death Penalty Reform Act of 2000 is unconstitutional,
so el ectrocution remai ns the mandated form of execution.
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Though the Death Penalty Reform Act of 2000 purports to
change all death sentences to death by lethal injection, that
act violates ex post facto laws, the Eighth and Fourteenth
Amendnments of the United States Constitution, and this Court’s

deci sion in Washi ngton v. Dow i ng. Washi ngton v. Dowling, 109

So. 588 (Fla. 1926). In Sinms v. Florida, this Court held that

Washington v. Dowing is distinguishable from the current

| egi sl ati on because the new |l egislation retains the option of
death by el ectrocution. In fact, the Florida legislation is
significantly different fromthe legislation this Court used to
support its holding. The statutes in the Montana, M ssissippi,
Del aware, and Arizona cases that this Court cited changed the
met hod of execution fromone that was arguably unconstitutional
to one that the courts found constitutional, but preserved the
old nmethod of execution unless the person sentenced to die

affirmatively chose the new net hod of execution. See Vickers v.

Stewart, 144 F3d 613, 617 (9'" Cir. 1988); DeShields v. State,

534 A . 2d 630, 639 n.7 (Del. 1987); Wetzel v. Waqggins, 85 So.2d

469, 471 ( Mss. 1956); State v. Fitzpatrick, 684 P.2d 1112,
1113 (Mont. 1984). The Florida statute however, changes all
executions to lethal injection, the new nmethod of execution,
unl ess the person sentenced to die affirmatively chooses to have

the State use the electric chair to kill her.
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Thus, when it enacted the Death Penalty Reform Act of 2000,
the legislature affirmatively took the choice other states |eft
to people sentenced to die, and chose for them death by I etha
i nj ection. That action violated Petitioner’s Eighth and
Fourteenth Amendnment rights under t he Uni t ed St at es

Constitution. In Boykin v. Alabama, the United States Suprene

Court held that an effective waiver of the federal
constitutional privilege against self incrimnation, right to a
jury trial, and the right to confront one’s accusers require an
affirmative showing that the waiver was intelligent and

voluntary. Boykin v. Alabama, 395 U. S. 238 (1969). 1In Carnley

V. Cochran, the United States Suprenme Court stated that the

wai ver of the Sixth Amendnent right to counsel nust be an

affirmati ve waiver. Carnley v. Cochran, 369 U. S. 506 “Presum ng

wai ver froma silent record is inpermssible. The record nust
show, or there nust be an allegation and evidence which show,
that an accused was offered counsel but intelligently and
understandingly rejected the offer. Anything less is not

wai ver.” Carnley v. Cochran, 369 U. S. 506, 516. Likewise, this

Court held that an accused may waive a jury recomrendation
during the penalty phase only if the record supports a know ng

and voluntary waiver. State v. Hernandez, 645 So.2d 432 (Fla.

1994); Lamadl i ne v. St at e, 303 So.2d 17 (Fla. 1990) .
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Accordingly, a person’s decision regarding the nmeans of death
i nposed by the state is protected by the Ei ghth Amendnent and
the Fourteenth Anmendnent. The | egislature cannot waive a
person’s choice to die by the nmeans to which they were
sentenced. Such a waiver nmust be nade by the person sentenced
to die, and it nust be supported by a record that indicates an
intelligent and voluntary choice. The Death Penalty Reform Act

viol ates ex post facto law, MWashington v. Dowling, and the

Ei ghth and Fourteenth Anmendnents. An evidentiary hearing and
3.850 relief are necessary.

Execution by judicial electrocution was mandated by Fl orida
Statute 8 922.10. Hence, the sentence inposed by this Court is
unconstitutional because it subjects Petitioner to judicial

el ectrocution which constitutes cruel and unusual punishnent.

B. Death by electrocution is cruel and/or unusual punishment
whi ch violates Petitioner’s rights under the Eighth and
Fourteenth Amendnents of the United States Constitution and
Article I, section Seventeen of the Florida Constitution

The Constitution of the United States prohibits punishment

that is cruel and unusual. U.S. Const. Amend VIII. The Fl ori da

Constitution bars any punishnent that is either cruel or

unusual . FI. Const. Art.l, § 17. Judicial electrocution is

constitutionally cruel under Florida and Federal Constitutional
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standards because it involves the wunnecessary and wanton
infliction of pain and is an affront to human dignity.
Petitioner can denonstrate that judicial electrocution violates
both the state and federal standards.

Experts can clearly establish by scientifically reliable
evi dence that judicial electrocutionresults in extreme pain and
suffering. The electrocuted person remains conscious for a
significant period of time, during which his brain continues to
process pain signals. The pain results from burning flesh
massi ve nuscle contractions, and heat related distension of
i nternal organs.

Petitioner chal l enges the assunption that j udi ci al
el ectrocution, if carried out properly, results in instantaneous
and painl ess death. Hi s experts would have testified that
j udi ci al el ectrocution always involves extreme pain and
suffering because the condemmed person remains conscious for a
vari abl e amount of tine.

New circunstances have dimnished the Eighth Anmendnment
stature of electrocution as a nmeans of judicial execution. The
nation's evolving standards of decency have made death by
el ectrocution an increasingly rare punishnment. Legi sl ative
acceptance or rejection of a particular practice is the standard

judi cial neasure of unusual ness. Death by judicial el ectrocution
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is constitutionally unusual under Florida and Federal
Constitutional standards because only four of the thirty eight
states that authorize executions mandate execution by judicial
el ectrocution. In the past years five states have rejected the
practice (Connecticut, Indiana, New York, Pennsylvania, South
Carolina), and four states abolished el ectrocution as a nmeans of
execution in the last decade (Virginia 1994, Ohio 1993,
Loui siana 1991, Pennsylvania 1990). Thus, electrocution has
becone an unusual neans of judicial execution.

The violation of petitioner’s constitutional rights which
results fromprospective death by el ectrocution is not harmnl ess
error. An evidentiary hearing was warranted. The trial court
erred in denying this claimwthout an evidentiary hearing.

| SSUE VI I |
EXECUTION BY LETHAL |INJECTION IS CRUEL
AND/ OR UNUSUAL PUNI SHVENT AND VI OLATES M.
Finney’S RIGHTS UNDER THE EIGHTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTION AND UNDER OF THE FLORIDA
CONSTI TUTI ON.

The Ei ghth Anmendnent prohibits governnmental inposition of
"cruel and unusual punishnments,” and bars "infliction of

unnecessary pain in the execution of the death sentence,"”

Loui sana ex rel. Francis v. Resweber, 329 U S. 459, 464, 91 L.

Ed. 422, 67 S. Ct. 374 (1947) (plurality opinion). "Punishnments

are deened cruel when they involve torture or a lingering death
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In re Kemmer, 136 U.S. 436, 447, 34 L.Ed. 519, 10 S.

Ct. 930 (1890).

Despite the perception that |lethal injection is a painless
and swi ft death, negligent or intentional errors have caused
persons executed intense suffering. Even when persons executed
by lethal injection are first paralyzed, no evidence clearly
denonstrates that they become unconscious to their pain and
i npendi ng deat h. | ndeed, a significant nunmber of the persons
executed by lethal injection in other states have suffered
extrenely painful and prol onged deaths resulting in wanton and
unnecessary pain.

The Eighth Amendnent “proscribes more than physically

bar bar ous puni shnments.” Estelle v. Ganble, 429 U S. 97, 102

(1976). It prohibits punishnents that “involve the unnecessary

and wanton infliction of pain,” G egg v. Georgia, 428 U. S. 153,

173 (1976). *“Anong the ‘unnecessary and wanton’ inflictions of
pain are those that are ‘totally wthout penol ogi ca

justification.”” Rhodes v. Chapman, 452 U. S. 337, 346 (1981)

(quoting Gregg, 428 U S. at 183; citing Ganble, 429 U S. at
103). The Ei ghth Anendnment reaches “exercises of cruelty by
| aws ot her than those which inflict bodily pain or nmutilation.”

Weens v. United States, 217 U. S. 349, 373 (1909). It forbids

| aws subjecting a person to “circunstance[s] of degradation,”
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id. at 366, or to “circunstances of terror, pain, or disgrace”

“superadded” to a sentence of death. Id. at 370 (enphasis

suppl i ed). See In re Medley, 134 U S. 160, 171, 172 (1890)
(seclusion in solitary confinement and prohibition on telling
condemmed prisoner date and tinme of his execution are increased
puni shnments, in violation of ex post facto clause, because
solitary confinenent induces “further terror,” while “secrecy
[ about the time of execution] nust be acconpanied by an i mense

mental anxiety ampunting to a great increase in punishment.”

See also Trop v. Dulles, 356 U. S. 86, 101 (1958).! A penalty

must al so accord with ‘“the dignity of man,’ which is the *basic

concept underlying the Eighth Amendnent.’” G egg, 428 U.S. at
173 (citing Trop , 356 U S. at 100). The court nust be

concerned with assuring that general procedures thenselves are
adequately designed and nmaintained to avoid undue risks of

inflicting i nhumane puni shnents. Conpare Maynard v. Cartwight,

See Hudson v. McMllian, 503 U.S. 1, 16-17 (1992) Bl acknun,
J., concurring) (“As the Court nakes clear, the Ei ghth Amend-
ment prohibits the unnecessary and wanton infliction of
‘pain,’” not ‘injury.’” . . . ‘Pain’ in its ordinary neaning
surely includes a notion of psychological harm . . . | have
no doubt that to read a ‘physical pain’ or ‘physical injury’
requi renent into the Ei ghth Anendnent woul d be no | ess perni -
cious and wi thout foundation than the ‘significant injury’ re-
qui rement we reject today.”).
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486 U.S. 356 (1988), with Lewis v. Jeffers, 497 U S. 764 (1990).°2

Even if petitioner is killed by lethal injection wthout
suffering severe pain, any mutilation that occurs such as
mul ti ple, crude, excessive, unnecessary, gaping wounds, offends
notions of basic human dignity underlying the Ei ghth Anrendment.

See Weens v. United States, 217 U. S. 349, 372 (1910) (noting

that Eighth Anmendnent prohibition on cruel and unusua
puni shment bars punishments that “inflict [] bodily pain or

mutilation”); WIlkerson v. Uah, 99 U S. 130, 135 (1879) (noting

constitutional bar on draw and quartering and on beheading).

See also Jones v. MAndrew, No. 4:97-CV-103-RH at 34-35 (N.D

Fla. February 20, 1998) (holding that fire about head of
judicially electrocuted person inplicates Eighth Anmendnment).

Cf. dass v. Louisiana, 471 U.S. 1080, 1084 (1985) (Brennan and

Marshal |, JJ., dissenting fromdenial of certiorari); Furman v.
Ceorgia, 408 U.S. 238, 266 (1972) (Brennan, J., concurring);

Jones v. State, 701 So.2d at 84, 88 (Kogan, C.J., Shaw and

Anstead, JJ. dissenting). Human dignity “is the basic concept

underlying the Eighth Arendnent.” Trop v. Dulles, 356 U.S. 86,

100 (1958) (plurality opinion).

Farnmer v. Brennan, 511 U.S. 825, 846 (1994) (the focus of
the inquiry is whether there exists an “objectively
intol erable risk of harni).
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Studi es show that |lethal injection often results in terror,
pain and disgrace because the procedure required to kill by
I ethal injection quickly and painlessly is often to technica
for the executioners to followor willingly ignored. Professor
Radel et concl uded, “Lethal injections are far nore likely to be
botched than any other nmodern method of execution.”® DOC has
al ready bungled one execution, resulting in unconstitutional
pain and nutil ati on.

Finally, Florida's lethal injection procedure violates the
Supremacy Cl ause of the United States Constitution as the State
has not received an exenption from the Controll ed Substances
Act, 21 U.S.C. 88 812, 829, 353, and 21 C.F.R § 329 & 1328, for
the prescription, possession, o admnistration of the drugs
used in the lethal injection.

Petitioner respectfully urges this Court to grant habeas

corpus relief.

3Prof essor M chael Radel et has testified that there have
been at | east sixteen executions by lethal injection that have
been bot ched.
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