I N THE SUPREME COURT OF FLORI DA

CHARLES W FI NNEY,
Petitioner,

V. Case No. SCO01- 356
M CHAEL W MOORE

Respondent .

RESPONSE TO PETI TION FOR WRI T OF HABEAS CORPUS

COVES NOW Respondent, M CHAEL W MOORE, by and t hrough the
under si gned Assi stant Attorney CGeneral, and hereby responds to
the Petition for Wit of Habeas Corpus filed in the above-styled
case. Respondent respectfully submts that the petition should

be deni ed, and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s initial

opi nion, Finney v. State, 660 So. 2d 674, 678-79 (Fla. 1995),

cert. denied, 516 U S. 1096 (1996):

According to the testinmony at trial
Sandra Sut herl and was di scovered stabbed to
death in her apartnment shortly after 2 p.m
on January 16, 1991. The victim was found
lying face down on her bed. Her ankles and
wists were tied and she had been gagged
On a nightstand near the bed was an open jar



of face cream The lid was lying next to
the jar. The victims bedroom had been
ransacked, the contents of her purse had
been dumped on the floor, and her VCR was
nm ssing.

According to the nedical exam ner the
cause of death was nultiple stab wounds to
the back. O the thirteen stab wounds, all
but one penetrated the lungs ~causing
bl eeding and |oss of oxygen, ultimtely
resulting in death. No bruises or other
trauma was observed.

Nurmer ous fingerprints were gathered from
the victims apartnment, including prints
from a piece of paper with German witing
and from the jar on the nightstand.
Fingerprints also were taken from the
m ssing VCR, which was |located at a |oca
pawn shop. Pawn shop records indicated that
t he VCR was brought in on January 16 at 1:42
p.m by Charles W Finney for a |oan of
thirty dollars. Finney’'s fingerprints
mat ched prints taken from the pawn ticket,
the VCR, the jar lid, and the paper wth
German writing.

After it was determ ned that Finney had
pawned the victims VCR, Detective Bell of
the Tanpa Police Departnment interviewed
Fi nney on the afternoon of January 30, 1991.
Finney told Bell that he knew the victimdue
to the fact that they had lived near each
other in the same apartnment conpl ex. Finney
told Bell that he had seen the victimtw ce
since she noved to another apartment in the
conpl ex. Once, he had talked to her about
putting a screened porch on the back of her
new apartment and then about two nonths
prior to the nurder he talked to her by the
mai | boxes at the conplex. Wen asked about
hi s whereabouts on the day of the nurder,
Finney told Detective Bell that he was hone
sick all day and never left his apartnent.
Upon being confronted with the fact that he
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had pawned the victinms VCR, Finney told the
detective he found it near the dunpster when
he took out the garbage and then pawned it.

Finney called a witness who testified
that the day before the nurder he saw the
victim arguing with a white male near the
mai | boxes at the apartnment conpl ex. Another
defense witness testified that around 10
a.m on the day of the nurder, he saw
W I Iiam Kunkl e, who worked as a carpenter at
the apartnment conplex, cone out of the
victinms apartnment. According to the
w tness, when Kunkle saw him Kunkle cane
out of the door very quickly, |ocked the
door with a key, and walked around the

cor ner. The witness’s girlfriend offered
simlar testinony as to Kunkle' s conduct.
In rebuttal, Kunkle testified that on

January 16 he worked in the building next
door to Ms. Sutherland s apartnment, but had

not been in her apartnment that day. He
denied ever having any conversation or
i nteraction with t he victim The

fingerprint exam ner also testified during
rebuttal that Kunkle' s fingerprints did not
mat ch those found in the victim s apartnment.

The defense sought to recall the medical
examner, Dr. Diggs, to testify that the
crime scene was consistent with both a
consensual sexual bondage situation and a
situation where the victim consented to
bei ng bound and gagged out of fear. The
State obj ected to the testinony as
specul ative. During proffer, Dr. Diggs told
the court that whether a bondage situation
was consensual was not sonmething that a
medi cal exam ner would typically testify
about or try to determne. The trial judge
di sal | owed any t esti nony about t he
ci rcunst ances being consistent with sexual
bondage, but allowed Dr. Diggs to testify
concerning the probable positions of the
victim and of the attacker and about the
fact that there were no defensive wounds or
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ot her signs of a struggle.

Finney took the stand in his own
def ense. He testified that he had |ived
near Ms. Sutherland in the sane apartnent
conplex until she noved about eight nonths
prior to the nurder. A couple of nonths
after she moved, Ms. Sutherland talked to
hi m about screening in the patio of her new
apartment. At that time, she handed him a
pi ece of paper to wite down neasurenents
but took the paper back. Fi nney testified
that he returned about a week or two | ater
but Ms. Sutherl and had deci ded not to screen
the patio. On that occasion he was in the
victim s apartnment, helped her nmove boxes
and took various items out of the boxes.
According to Finney the last time he saw Ms.
Sutherland was a day or two before the
murder. She was conm ng out of her apartnment
early one norning. She cane over to his car
and they tal ked. He further testified that
he found the VCR near the dunpsters at the
conpl ex and had pawned it the same day for

pocket cash. He stated that he did not
steal the VCR and that he did not kill ©Ms.
Sut her | and.

Fi nney was convicted as charged with first degree nurder,
armed robbery, and dealing in stolen property (DA-R V5/ 758).1
In the penalty phase, the State presented testinony about
Finney's prior violent felony conviction, and the defense
presented three wtness: Finney’'s comon law wfe, Tamy

Gallinore; a close friend and co-worker, Joseph WIllianms; and a

The designation “DA-R.” will be used to refer to the record in
the direct appeal of Finney’s convictions and sentences, Florida
Suprenme Court # 80,990; “PC-R.” will be used to refer to the
record in the postconviction appeal, Florida Suprenme Court
#SC00- 1351



forensic psychol ogist, Dr. Mchael Gamache (DA-R. V6/ 820-892).
These wi t nesses descri bed Finney’ s deprived background, positive
character traits, strong work ethic, mlitary service, and cl ose
relationship with his daughter.

The jury recomended a sentence of death by a vote of nine
to three, and on Novenber 10, 1992, the judge followed the
recommendati on, finding three aggravating circunstances: prior
violent felony conviction; nmurder conmtted for pecuniary gain;
and hei nous, atrocious, or cruel (DA-R V1/ 153-57; V6/ 921).

The judge also found the followi ng nonstatutory mtigating

factors: 1) Finney's contributions to the comunity as
evidenced by his work and mlitary history; 2) Finney's
positive character traits; 3) Finney would adjust well to a

prison setting and had potential for rehabilitation; 4) Finney
had a deprived chil dhood; and 5) Finney s bonding with and | ove
for his daughter (DA-R V1/ 153-57). On appeal, Finney was
represented by Assistant Public Defender Steven L. Bol otin, and

all eged the follow ng errors:

| SSUE |

THE ClI RCUMSTANTI AL EVI DENCE | S | NSUFFI CI ENT
TO SUSTAI N APPELLANT’ S CONVI CTI ONS OF FI RST
DEGREE MURDER, ARMED ROBBERY, AND DEALI NG I N
STOLEN PROPERTY.

A. The Evidence is lnsufficient to
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Prove ldentity

B. The Evidence is lInsufficient to
Pr ove Prenedi tati on

C. The Evidence is lInsufficient to
Pr ove Fel ony Murder and Arned Robbery

D. The Evidence is Insufficient to
Prove the Agqravating Factor that the
Honi ci de was Comm tted for Pecuninary
Gai n

| SSUE ||

THE TRI AL COURT ERRED I N REFUSI NG TO ALLOW
THE DEFENSE TO PRESENT THE TESTI MONY OF DR

DI GGS THAT HI S OBSERVATI ONS AT THE SCENE
WERE CONSI STENT WTH AN ACT OF SEXUAL
BONDAGE WWHI CH ESCALATED | NTO A HOM CI DE.

| SSUE |11

THE TRIAL COURT ERRED | N OVERRULI NG THE
DEFENSE OBJECTION TO APPELLANT'S BEI NG
SHACKLED DURI NG THE PENALTY PHASE OF HI S
TRI AL, WHERE THERE WAS NO APPARENT REASON
(MJUCH LESS A NECESSITY) FOR THE SHACKLI NG,
AND WHERE THE COURT MERELY DEFERRED TO THE
W SHES OF THE SHERI FF'* S PERSONNEL.

| SSUE |V

THE TRI AL COURT ERRED | N OVERRULI NG DEFENSE
OBJECTIONS TO THE TESTI MONY OF JUDY BAKER
AND TO THE PROSECUTOR' S CLOSI NG ARGUMENT,
WHERE THE | NFLAMVATORY AND PREJUDI ClI AL
| MPACT OF HER TESTI MONY OUTWEIGHED |[ITS
PROBATI VE VALUE; ESPECI ALLY SI NCE THE TRI AL
COURT TOOK JUDI CI AL NOTI CE AND | NSTRUCTED
THE JURY ON THE FACT OF THE PRIOR
CONVI CTI ONS, AND THE | NVESTI GATI NG OFFI CER
WAS AVAILABLE TO TESTIFY AS TO THE
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This Court affirmed the convictions and

Fi nney v.

Cl RCUMSTANCES.

| SSUE V

THE TRI AL COURT ERRED I N REFUSI NG TO ALLOW
THE DEFENSE TO CROSS- EXAM NE JUDY BAKER AS
TO HER DESCRI PTI ON OF HER ATTACKER

| SSUE VI

THE TRIAL COURT ERRED IN REFUSING TO
| NSTRUCT THE JURY ON SPECI FI C NON- STATUTORY
M Tl GATI NG CI RCUMSTANCES | NCLUDI NG (1)
APPELLANT” S DEPRIVED CHILDHOOD, (2) HIS
CONTRIBUTIONS TO HI'S COMMUNITY AND TO
SOCI ETY, (3) HI S POTENTI AL FOR
REHABI LI TATI ON AND POSI TI VE ADJUSTMENT W TH
THE PRISON SETTING, AND (4) H'S STRONG
BONDING WTH H' S DAUGHTER. THE HARMFUL
EFFECT OF THE ERROR WAS COVPOUNDED BY THE
PROSECUTOR' S M SLEADI NG ARGUMENT TO THE
JURY.

| SSUE VI |
THE TRI AL COURT ERRED I N I NSTRUCTI NG ON AND
FI NDI NG  AGGRAVATI NG  FACTORS, AND THE
SENTENCE OF DEATH I S DI SPROPORTI ONATE.

A. Pecuni ary Gain

B. Prior Violent Felony

C. Especially Hei nous, Atrocious or
Cruel

D. Proportionality

State, 660 So. 2d 674 (Fla. 1995), cert. denied,

sent ence of death.
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U.S. 1096 (1996). An anmended notion for postconviction relief
was filed in April, 1999, and was summarily denied (PC-R V1/
133-162; V3/ 335-340). Finney' s petition for habeas relief in
this Court was tinely filed contenporaneously with his brief in
the appeal of the denial of his motion for postconviction

relief.

ARGUVENT I N OPPOSI TI ON TO CLAI MS RAI SED

The bul k of Finney’s habeas petition is prem sed on several
claims of ineffective assistance of appellate counsel. Such a
claim requires an eval uation of whether counsel’s performance
was so deficient that it fell outside the range of
prof essionally acceptable performance and, if so, whether the
deficiency was so egregious that it underm ned confidence in the

correctness of the result. Thonpson v. State, 759 So. 2d 650,

660 (Fla. 2000); G&Goover v. Singletary, 656 So. 2d 424, 425

(Fla. 1995): Byrd v. Singletary, 655 So. 2d 67, 68-69 (Fla.

1995), cert. denied, 516 U. S. 1175 (1996). A review of the

record denonstrates that neither deficiency nor prejudice has
been shown in this case. The record reflects that appellate
counsel acted as a capabl e advocate, asserting seven issues for
judicial review in a 94-page brief.

Fi nney’ s argunents are based on appell ate counsel’s all eged



failure to raise a nunber of issues, each of which wll be
addressed in turn. However, none of the issues now asserted
woul d have been successful if argued in Finney’'s direct appeal.
Therefore, counsel was not ineffective for failing to present

t hese cl ai ns. Groover, 656 So. 2d at 425; Chandler v. Dugger,

634 So. 2d 1066, 1068 (Fl a. 1994) (failure to raise
nonmeritorious issues is not ineffective assi stance of appellate
counsel). No extraordinary relief is warranted because sever al
of Finney’s current argunents were not preserved for appellate
review and, even if considered, no reversible error could be

denonstrat ed. See, Rutherford v. More, 25 Fla. L. Weekly S891

(Fla. Oct. 12, 2000)(while habeas petitions are proper vehicle
to advance clainms of ineffective assistance of appellate
counsel, such clainms may not be used to canmoufl age issues that
shoul d have been raised on direct appeal or in a postconviction

noti on). See also Thonpson v. State, 759 So. 2d 650 (Fla

2000); Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999);

Hardwi ck v. Dugger, 648 So. 2d 100 (Fla. 1994); Breedlove v.

Singletary, 595 So. 2d 8 (Fla. 1992). As noted above, to obtain

relief it nust be shown that appellate counsel’s performance was
both deficient and prejudicial. The failure to raise a
meritless issue wll not render counsel’s performance

ineffective, and this is generally true as to issues that woul d



have been found to be procedurally barred had they been raised

on direct appeal. Rutherford.

Claiml: Whet her appellate counsel rendered ineffective
assistance of counsel by failing to raise the
issue of the trial court allow ng., over defense
objection, the adm ssion into evidence of certain
phot ographs of the victim Sandra Sutherl and.

Finney first alleges that appell ate counsel was ineffective
for failing to raise an issue in the direct appeal challenging
t he adm ssion of crine scene photographs. The record reflects
that during the testinony of crinme scene technician Kathleen
Kunde, the State offered eight phot ographs for her
identification (DA-R V3/ 325). They were all pictures of the
victim taken by M. Kunde (DA-R V3/ 325). When the State
offered them for adm ssion, the judge asked the attorneys to
approach the bench (DA-R. V3/ 325). The judge indicated that
she had assunmed the defense was going to object, and defense
counsel remarked that although she didn't |ike the photographs
being admtted, “[qJuite candidly, | have researched, and |
can’t cone up with a legal reason to avoid it” (DA-R V3/ 326).
The judge then asked the State how many pictures had been taken,
and after the witness indicated there were maybe one or two
nore, defense counsel asked the Court to consider if it was

“necessary to introduce all of these photographs” (DA-R V3/
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326). There followed a discussion as to how many pictures had
been taken at the norgue, and the prosecutor indicated that she
was not planning to bring in any ot her photographs that had been
taken at the norgue (DA-R. V3/ 327). The judge then revi ewed
each of the individual pictures with Technician Kunde; some of
the pictures had been taken at the norgue, which showed the size
of the wounds and the results of the ligatures (DA-R V3/ 327-
28) .

After reviewing the pictures, the judge commented that the
pi ctures were “not necessarily to ne gruesone” but “very matter-
of -fact” (DA-R. V3/ 328). She asked the prosecutor about Ex.
31, which was the only one which showed the gag in the victims
mout h; the prosecutor noted that it was offered to show
premeditation, and that if she had a better picture with the
gag, she would use it, but the only other one was a side view
whi ch showed a | arge puddle of blood (DA-R V3/ 328-29). The
judge noted that the others were fine, very matter-of-fact, and
she woul d overrule the objection to the one that was “a little
difficult to | ook at,” but was the only one showi ng the gag (DA-
R. V3/ 329-30). Defense counsel noted that it was “the only one
we woul d have an objection to,” and all of the pictures were
admtted (DA-R V3/ 330-31).

Thus, the record clearly establishes that only the adm ssi on
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of one picture was preserved for appellate review Al t hough
Finney now apparently chall enges the adm ssion of all of the
phot ographs, any claimdisputing the adm ssion of all of these
pi ctures into evidence was not preserved for appellate review
It is well established that appellate counsel cannot be deened
to have been ineffective for failing to raise a claimthat was

not preserved for review. Kokal v. Dugger, 718 So. 2d 138, 142-

143 (Fla. 1998); Ferguson v. Singletary, 632 So. 2d 53, 58

(Fla. 1993); Kelley v. Dugger, 597 So. 2d 262, 263 (Fla. 1992).

In addition, this issue would not have been successful if
argued in Finney's direct appeal. The relevant question is
whet her the trial judge abused her discretion in admtting the

pi ctures. Ni xon v. State, 572 So. 2d 1336, 1342 (Fla. 1990),

cert. denied, 502 U S. 854 (1991). Here, the State admtted

ei ght photographs that were not cunulative and were each
rel evant to denonstrate the nature of the crinme commtted. No
abuse of discretion has been shown on these facts. Absent sone

abuse, this issue had no nerit, and therefore counsel was not

ineffective for failing to present this claim Mendyk v.
Dugger, 592 So. 2d 1076, 1081-82 (Fla. 1992) (rejecting clai mof
ineffective assistance of counsel where defendant failed to
denonstrate an abuse of discretion in adm ssion of photographs);

Groover, 656 So. 2d at 425; Chandler, 634 So. 2d at 1068
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(failure to raise nonneritorious issues is not ineffective
assi stance of appellate counsel). On these facts, Finney is not

entitled to habeas relief.

ClaimlIlI. Whet her appellate counsel rendered
ineffective assistance of counsel by failing
to raise the issue of the trial court
allowing Ruth Sutherland. the nmother of the
victim to remnin in the courtroom to
observe the trial after she had conpleted
her testinony.

Fi nney next asserts that appellate counsel should have
raised a claim of regarding the trial court’s permtting the
victims nmother, Ruth Sutherland, to remain in the courtroom
after conpletion of her testinony. The trial transcript
reflects that prior to the swearing of the jury, the State
advi sed the court that the first witness would be the victims
not her, Ruth Sutherland, and that Ms. Sutherland wanted to be
permtted to remain in the courtroom for the rest of the
testimony (DA-R. V3/ 242). The State did not intend to recall
Ms. Sutherland for any reason, although the possibility could
not be ruled out (DA-R V3/ 242). The defense objected, noting
that they always had a right of recall, and therefore objected
to her remaining in the courtroom (DA-R V3/ 242-43). The court
ruled that she could stay in the courtroom and that if the

def ense needed to call her as a witness, they could go into the
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guestion of her having been in the courtroom for the testinmony
(DA-R. V3/ 243).

Fi nney now clainms that it was a violation of the rule of
sequestration, codified in Section 90.616, Florida Statutes, for
Ms. Sutherland to remain in the courtroomafter conpleting her
testimony. He asserts that appell ate counsel shoul d have rai sed
this alleged trial error as an issue on appeal, due to the
prejudicial inmpact of having the jury observe the victims
not her throughout the trial. However, any potential issue
rai sed on these facts would not nerit any relief, and counse
cannot be deened ineffective for failing to present this claim

Al t hough Ms. Sutherland was presented as a witness by the
State, her presence in the courtroomafter the conpletion of her
testinony did not violate the rule of w tness sequestration.
The purpose of the rule is to prevent a witness’ testinony from
bei ng i nfl uenced by other testinony the witness may have heard.

Gore v. State, 599 So. 2d 978, 985-986 (Fla. 1992) (courtroom

presence of the stepnother, who testified only regarding jewelry
whi ch the victi mcomonly wore, did not prejudice the defendant;
no abuse of discretion in allowing this nonmaterial witness to

be excluded fromthe rule), cert. denied, 506 U.S. 1003 (1993);

Wight v. State, 473 So. 2d 1277, 1280 (Fla. 1985), cert.

denied, 474 U.S. 1094 (1986); Spencer v. State, 133 So. 2d 729
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(Fla. 1961), cert. denied, 369 U S. 880 (1962). Since neither
side desired or attenpted to call Ms. Sutherland after she had
been in the courtroom any possible taint to her testinmony is no
basis for concern.

This Court has frequently acknow edged that the rule of
sequestration is not a strict or absolute rule of [aw, and that
the trial judge has broad discretion with regard to insuring

conpliance with the rule. Knight v. State, 721 So. 2d 287, 293-

294 (Fla. 1998); Gore, 599 So. 2d at 985-986; Wight, 473 So. 2d

at 1280; Randolph v. State, 463 So. 2d 186, 191 (Fla. 1984).
The rule nust not be enforced in a manner which produces
injustice, and a trial court cannot exclude the testinony of a
witness due to any violation of the rule unless the court first
determ nes that the w tness’ testinony was affected by other
testinmony to such an extent that it substantially differs from
what it would have been had the w tness not heard the other

testinmony. Wight, 473 So. 2d at 1280; Steinhorst, 412 So. 2d

at 336. The burden would be on Finney to denonstrate an abuse
of discretion and a resultant injury. Spencer, 133 So. 2d at

731; Dupree v. State, 436 So. 2d 317, 318 (Fla. 1st DCA 1983).

Finney's conplaint that no hearing was held pursuant to

Thomas v. State, 372 So. 2d 997 (Fla. 4th DCA 1979), is of no
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concern. The hearing mandated by Thomas is one to determ ne
whet her a witness’ testinony may have been influenced by having
been present in the courtroom prior to testifying; where, as
here, the witness did not observe any other testinony prior to

testifying, there is no basis to even conduct such an inquiry.

In Beasley v. State, 25 Fla. L. Weekly S915, S921 (Fl a. Cct.

26, 2000), this Court noted that there are two bases for a
challenge to the trial court’s decision to exclude a witness who
is the victims next of kin fromthe rule of sequestration. One
could argue that the wtness has changed key testinony to
conformto the evidence, or a second area of concern may be the
prejudice potentially caused by enotional reactions of the
victims famly nmenbers. Finney does not allege that either of
t hese possi ble causes of prejudice occurred in his trial. The
mere fact that a jury could observe a famly nmenber during the
trial is clearly no basis for a finding that the trial court
abused her discretion in permtting the victims nmother to
remain in the courtroom

In Sireci v. State, 587 So. 2d 450, 454 (Fla. 1992), this

Court noted that Florida’s Constitution granted to victins,
i ncluding the next of kin of homi cide victins, the right to be

present at all crucial stages of crimnmnal proceedings. Art. |
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8§ 16(b), Fla. Const. Although this right cannot interfere with
the constitutional rights of the accused, Finney does not
attenpt to explain how any of his rights could have been
adversely affected by the court’s ruling. He does not all ege
that Ms. Sutherland s testinmny was changed due to her having
been present in the courtroom and his failure to allege any
specific prejudice leaves his argunent conpletely wthout
support. No abuse of discretion has been denonstrated on these
facts.

Since no error has been denonstrated with regard to the
trial court’s ruling permtting the victinis nother toremainin
the courtroom after conpletion of her testinony, appellate
counsel was not ineffective in failing to present this claimas

an i ssue of on appeal. No habeas relief is warranted.

Claimlll: Whet her appellate counsel rendered ineffective
assistance of counsel by failing to raise the
issue of the trial court never ruling on trial
counsel’s notion for sequestration.

Finney’'s next claim asserts that his appellate counsel
should have raised an issue challenging the trial court’s
failure to rule on a notion for sequestration. First of all,
contrary to the allegations in Finney's petition, the record

reflects that the trial court in fact denied the notion to
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sequester the jurors throughout the entire trial (DA-R V3/
311). When defense counsel initially requested that the jurors
be sequestered, noting that M. Finney had asked her to pursue
sequestration “in an abundance of caution,” the judge indicated
that she wanted the parties to research the issue during a
recess, and that she would also check on the rule (DA-R V3/
245-47) . Later in the day, just prior to a recess, the judge
stated, “let’s see if we can find any |law on the sequestration
issue to resolve it” (DA-R. V3/ 300). After the recess, the
attorneys agreed that the question was discretionary with the
court, and discussed relevant authorities; the defense renewed
its request to have the jury sequestered (DA-R V3/ 307). The
court thereafter ruled that, based on the argunents of counsel,
she was denying the request to sequester the jury (DA-R V3/
311). No error has been shown with regard to this ruling.

I n Banda v. State, 536 So. 2d 221 (Fla. 1988), cert. deni ed,

489 U.S. 1087 (1989), this Court upheld a trial court’s denial
of a request to sequester jurors in a capital case between the
guilt and penalty phases of the trial. Al t hough Fi nney now
suggests that his jury should have been sequestered to avoid

“extensive nedia coverage,” there is no suggestion in the record
of any such coverage. On these facts, no abuse of discretion

could possibly be denonstrated, and Finney would not have
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secured any relief had the i ssue been rai sed on appeal. Neither
deficiency nor prejudice can be attributed to appellate counsel
in failing to brief this claim and therefore once again no

habeas relief is warranted.

ClaimlV. Whet her appellate counsel rendered
ineffective assi stance of counsel by failing
to raise the issue of the trial court
excusing two jurors for cause.

Fi nney’ s next clai mpresents the all egation that counsel was
ineffective for failing to raise an i ssue on appeal chall enging
the trial court’s granting of the State’s cause chall enges on
two prospective jurors. Although Finney does not identify the
prospective jurors at issue, the record reflects that venirenen
Jenni ngs and Silas were excused for cause over the objection of
t he defense (DA-R. V3/ 218, 220-221, 244). However, despite the
fact that this issue was preserved for appellate review, it
woul d not have been successful even if presented, and therefore
no basis for ineffectiveness of appellate counsel has been
denonstr at ed.

The trial transcript reflects that early in voir dire, both
prospective jurors Jennings and Silas indicated that they were
troubled by the death penalty, and that it would even affect
their guilt phase deliberations. Prosecutor Christine Vogel was
the State's gquilt phase counsel, and as she concluded her
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guestioni ng before turning the panel over to the State’s penalty
prosecutor, Ni ck Cox, she addressed the panel as follows:

[ MS. VOGEL: ] Ckay. As Judge Sexton told
you, this is a case where the State is
seeking the death penalty. And as to that
part of it, M. Cox is going to do voir dire
as to the death penalty and your i ndividual
feelings about that.

But | do have one last question: Wth
that in mnd, is there anybody who is going
to, in the guilt/nonguilt issue -- and that
is the first thing that the Judge expl ai ned
to you that you have to determne, 1is
whet her or not M. Finney is quilty of
anything at all. Okay. | s there anybody

who i s going to be thinking of the next step
before we have even gone through the first
step? And that is, if M. Finney is guilty,
and if so, of what?

Ils there anybody who is going to be
troubled or concerned about the potenti al
penalty before you have even determned if
he’s, in fact, guilty of anything? Anybody
who is going to put the proverbial cart
before the horse?

(DA-R. V2/93-94). Prospective Juror Alter responded that he did
not believe in the death penalty, and that his opposition to it
woul d cloud his judgnent as to guilt or innocence (DA-R V2/
94). M. Jennings al so responded that he did not believe in the
death penalty (DA-R V2/ 94). After a couple of other people on
t he panel vol unteered opposition to the death penalty, M. Vogel

noted that opposition wasn't really her question:

But do you think -- 1 mean, maybe | didn't
clarify +the question. There are two
separate issues to be decided. The first

one is whether or not he's gquilty of
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anyt hi ng. Okay? And that is the first
I ssue.

And do you t hink that your concerns with
potential penalty -- and if you are -- if
you don’'t feel that the death penalty is
appropriate for whatever, do you feel that
that would invade your decision as to the
guilt or nonguilt of M. Finney on the
char ges?

(DA-R V2/ 94-95). Thereafter, the foll ow ng exchange occurred

with M. Sil as:

MR. SI LAS: You said that the State’'s
asking for the death penalty?

MS. VOGEL.: Yes, sSir.

MR. Sl LAS: | have trouble with that.

MS. VOGEL: Okay. Do you think that the

concern with the potential penalty is going
to cloud your being able to determne his
guilt or nonguilt as to the charge of first-
degree nurder? And that is really the
guesti on. If you think that there is a
possibility of this thing that you don’t
i ke happening, do you think that would
enter your deliberations as to whether or
not the State has proven its case of first-
degree nurder?

MR. Sl LAS: Yes.

(DA-R. V2/ 95). Shortly thereafter, Assistant State Attorney
Cox took over the questioning (DA-R V2/ 101). Cox conducted
i ndi vi dual questioning of each prospective juror regarding how
they felt about the death penalty. Wen he got to M. Jennings,
Jennings reiterated that he did not believe in an eye for an
eye, and that he could not inpose the death penalty under any
circunstances (DA-R. V2/ 118). M. Silas also indicated that he
could not inpose the death penalty under any circunstances,
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al though it was not because he didn't believe in it, but because
it was not adm nistered fairly; and having “seen who | have to
deal with up there,” that it would not be fair in M. Finney's
case (DA-R V2/ 132-134).

VWhen defense counsel Pittman questioned the panel, she at
one point asked them individually several generic questions
about where they were from how many children they had, and what
ki nd of jobs they held. Upon questioning M. Jennings, she
brought up his views about the death penalty:

MS. PI TTMAN: Okay. Now, concerning your
views on the death penalty, do you
understand that if you're selected as a
juror in this case, Judge Sexton wll
instruct you on the | aw?

MR. JENNI NGS: Yes.

MS. Pl TTMAN: And you woul d have to follow
the law as a juror in this case. Do you
understand that?

MR. JENNINGS: Right. But --

MS. Pl TTMAN: Go ahead.

MR. JENNINGS: Can | ask you a question?

MS. PI TTMAN: Yes.

MR. JENNINGS: | have nmade nyself explain
already, | wouldn’'t vote for the death
penalty.

MS. Pl TTMAN: Then, you cannot follow the
law i f the Judge instructs you?

MR. JENNI NGS: | have been gi ven an
instruction that if | -- that | can vote
against it in the second phase. You see,
they said the majority w ns.

MS. Pl TTMAN: In the second phase, yes.

MR. JENNINGS: Right, in the second phase.
MS. Pl TTMAN: Okay. My question is, though:
Are you saying that even if you re selected
as a juror and Judge Sexton reads you these
instructions, you see, you have to keep an
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open m nd that --
MR. JENNINGS: 1’11 keep an open m nd, but
won’'t go for the death penalty.
(DA-R. V2/ 173-74). Upon questioning M. Silas further, Silas
also told Ms. Pittman that he could keep an open m nd and that
he could listen to the evidence presented (DA-R V2/ 193).
Finney now alleges that appellate counsel should have
di sputed the cause challenges granted on prospective jurors
Jennings and Sil as. However, the record reflects that both
Jennings and Silas were properly excluded. Finney’s petition
merely asserts that these prospective jurors were rehabilitated,
precludi ng the cause challenges. This does not establish any
error in the trial court’s ruling on this issue.
Atrial court’s decision on whether or not to strike a juror

for cause is reviewed for abuse of discretion, and will not be

di stur bed absent manifest error. Kearse v. State, 770 So. 2d

1119 (Fla. 2000) (noting that a trial court has great discretion
when deci di ng whether to grant or deny a chall enge for cause,
recognizing that the trial court has a unique vantage point
because the trial court is able to see the jurors’ voir dire
responses and make observations which sinply cannot be di scerned
from an appellate record, and concluding that it is the tria
court’s duty to determ ne whether a challenge for cause is

proper); Fernandez v. State, 730 So. 2d 277, 281 (Fla. 1999).
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In Kinbrough v. State, 700 So. 2d 634, 639 (Fla. 1997), this

Court recognized that even if a prospective juror responds
affirmatively to a defense attorney’s query whether he could
follow the oath adm nistered and apply the |l aw as instructed by
t he judge, an excusal for cause may be appropriate where he has
previ ously expressed uncertainty during voir dire. See also,

Castro v. State, 644 So. 2d 987 (Fla. 1994) (excusing a juror

for cause is subject to abuse of discretion review because the
trial court has the opportunity to observe and evaluate the
prospective juror’s denmeanor and credibility). Because no abuse
of discretion could be shown in the granting of the cause
chal | enges to prospective jurors Jennings and Silas, any failure
to chal l enge these rulings on appeal could not be prejudicial to
Fi nney.

Fi nney al so nakes an all egation that an unidentified juror
was i nproperly excused for cause due to having a prior felony
conviction, citing to the record at R217 and R231. The record
reflects that this juror was excused perenptorily, and not
chal | enged for cause. Thus, the record affirmatively refutes

Finney's allegation on this claim His petition nust be deni ed.

ClaimV: Whet her appellate counsel rendered ineffective
assi stance of counsel by failing to raise the
issue of the trial court refusing to instruct the
jury to disregard the coment nade by the state
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attorney in closing argunent that no senen was
found in the victimeither vaginally or anally.

Finney also asserts that appellate counsel should have
argued that the trial court erred in refusing to instruct the
jury that the prosecutor was arguing facts not in evidence
during her closing argunent. On this issue, the trial
transcript reflects that the nmedi cal exam ner was asked on cross
exam nation about the presence of acid phosphatase in the
victims rectal area; Dr. Diggs responded that acid phosphat ase
was present, which indicated the presence of semnal fluid and
sone sort of sexual contact (DA-R. V3/ 393-394). However, this
i ndi cati on was anbi guous because it was inpossible to tell how
|l ong the acid phosphatase had been there (DA-R V3/ 394-395).
On redirect, Dr. Diggs clarified that the acid phosphatase had
been identified in a presunptive test conducted by an outside
| ab; Dr. Diggs did not find any evidence of any senen or sperm
and the lab results did not show any (DA-R. V3/ 399-400). Dr
Di ggs noted that there are a nunber of different things that
coul d account for the acid phosphatase (DA-R. V3/ 400).

During closing argunents, the defense attorney repeatedly
stated that Dr. Diggs had testified that in his opinion, “the
aci d phosphatase that was there was nal e senen,” and that there
was sonme sort of sexual activity, supporting the defense theory
that this was a crinme of passion rather than a robbery (DA-R
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V5/ 659, 664-665). In rebuttal, the prosecutor noted that Dr.
Diggs had said that the acid phosphatase could be found in
sem nal fluid, and was only a presunptive test. She continued,

It’s like if you see it, you go further to

t he next step, which is what he told you.

VWhat did the lab say? No senen, no

sperm anally, orally or wvaginally. No

semen, no sperm
(DA-R. V5/ 694). The defense objected to these comments,
stating that the prosecutor was arguing facts not in evidence
(DA-R. V5/ 694). There followed an extensive di scussion at the
bench about what the medical exam ner actually stated in his
testimony, with everyone's recall of the details slightly varied
(DA-R. V5/ 694-697). Def ense counsel thought that Diggs had
said no sperm was found, but that he had not nmentioned there
being no semen (DA-R V5/ 694). The court recalled the “no
senen, no sperm” but did not think Diggs had nmentioned anally
or orally (DA-R V5/ 694). Because the judge could not recal
the testinmony distinctly, she sustained the objection (DA-R. V5/
696- 697). The defense then asked the court to instruct the jury
that “no such evi dence has been offered,” and al t hough the court
declined this instruction, she did at this time remnd the
jurors that they needed “to rely on their own recollection of

the witnesses,” and that “What the attorneys say i s not evidence

and is not to be considered by you as such. You' re to go on
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your own recollection” (DA-R V5/ 697).

Finney now asserts that appellate counsel should have
presented the trial court’s refusal to instruct the jury that no
evi dence had been offered to support the prosecutor’s comment.
Fi nney neglects to nention that in fact the court instructed the
jurors that they should rely on their own recollection and that
what the attorneys said was not to be considered evidence
Si nce defense counsel did not object to the curative instruction
actually provi ded, and never requested a m strial on this basis,
no claimregarding these facts had been preserved for appellate
review. Once again, counsel cannot be deemed ineffective for
failing to raise a claim which was not preserved for review
Kokal , 718 So. 2d at 142-143; Ferguson, 632 So. 2d at b58.

Furt her nore, because the prosecutor’s statenent was
consistent with the testinony of the medi cal exam ner, and since
any possible msstatement would be cured by the court’s
instruction, no neritorious claimexisted with regard to this
i ssue. Counsel cannot be ineffective for failing to raise a
nonmeritorious issue, and there is no nerit to the claimthat
the trial <court’s failure to give a different curative
instruction violated the fundanental fairness of Finney' s trial.

Even if the prosecutor’s coment in this case was not

conpletely consistent with the testinony presented, any possible
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nm sstatement was clearly cured by the trial court’s instruction,
as well as the repeated rem nders during the trial that what the
attorneys say is not evidence (DA-R V3/ 248; V5/ 636). This is
not a case of m sconduct, |et alone such egregi ous m sconduct
that a mstrial (which wasn’t requested) was warranted. Clains
of ineffective assistance of appellate counsel have been
rejected which alleged nmuch nore serious prosecutorial
m sstatements not presented as appellate error. See, Sinms V.
State, 602 So. 2d 1253, 1257 (Fla. 1992) (rejecting claim of
ineffective assistance of counsel for failure to object to

Gol den Rule violation), cert. denied, 506 U.S. 1065 (1993);

Jones v. Wainwright, 473 So. 2d 1244, 1245 (Fla. 1985)

(rejecting ineffective assistance of appellate counsel claim
based on failure to chall enge prosecutorial coments). Finney
has failed to show any deficiency in his appellate counsels’
performance regardi ng any possible claimrelating to his current
all egation that the trial court did not nore conpl etely instruct

the jury to disregard the prosecutor’s conment, or any prejudice

resulting from any alleged deficiency. No habeas relief is

war r ant ed.

ClaimVI. Whether Finney's Eighth Anmendnent ri ght
agai nst cruel and unusual puni shment will be

violated as M. Finney nay be inconpetent at
the tine of execution.
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Finney also asserts that he nmay be inconpetent to be
execut ed. Al t hough he acknow edges that this claim is not
currently ripe for judicial review, since no execution is
pendi ng, he suggests that he is including this claimin his
current petition in order to preserve the issue for federa
court review. Clearly, there is no basis for this Court to rule
on Finney’ s present claimof possible inconpetence.

Florida law provides specific protection against the
execution of an inconpetent inmate. In order to invoke judici al
review of a conpetency to be executed claim a defendant nust
file a notion for stay of execution pursuant to Florida Rule of
Crim nal Procedure 3.811(d). Such notion can only be consi dered
after a defendant has pursued an adm nistrative determ nation
of conpetency under Florida Statutes 922.07, and the Governor of
Fl ori da, subsequent to the signing of a death warrant, has
determ ned that the defendant is sane to be executed. Since the
prerequisites for judicial review of this claim have not
occurred in this case, there is no basis for consideration of
this issue in Finney’'s present habeas petition. Conpar e,

Provenzano v. State, 751 So. 2d 37 (Fla. 1999); Provenzano V.

State, 760 So. 2d 137 (Fla. 2000) (detailing procedural history

of simlar claim; Medina v. State, 690 So. 2d 1241 (Fla. 1997)

(remanding for evidentiary hearing on issue in postconviction
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appeal from Bradford County).

Finney's concern with preservation of this issue for federal
review does not offer a reason for a premature ruling by this
Court. Al t hough the federal courts have refused to permt
successive federal habeas petitions in order to secure federal
review of this claim that default may be avoided if a def endant
presents the issue prematurely in his initial habeas petition.

See, Stewart v. Martinez-Villareal, 523 U S. 637 (1998). Finney

has never pursued federal habeas relief, and any question as to
whet her this woul d be an appropriate claimin any future federal
petition is a question to be properly resolved by the federal
courts, not this Court. No federal decision requires this Court
to consider and address the claim now presented, contrary to
state law, in order to preserve Finney' s federal rights. Since
Finney's claim of inconpetence to be executed is not properly
before this Court, it nust be denied.

In addition, it nust be noted that the |imted factual basis
offered for this claimis refuted by the record. Al t hough
Finney's petition claims that his “already fragile nental
condition” is likely to deteriorate, his penalty phase
psychol ogi st, Dr. Gamache, noted that he had conducted tests
whi ch revealed that Finney was not psychotic, had no major

depression or mania, and no |earning disability (DA-R V6/ 882-
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89). Finney had at | east average intelligence, with good verbal
skills and good job skills, and he had been truthful in the
testing; there were no significant el evati ons observed i n any of
the clinical scales (DA-R V6/ 884, 889). No contrary nental
health opinion was alleged in his postconviction proceedings.

On these facts, this claimnust be denied.

ClaimVII. Whet her execution by electrocution 1is crue
and/ or unusual puni shment and violates M.
Finney’'s rights under the Eight and Fourteenth
Anendnents of the United States Constitution and
under of [sic] the Florida Constitution.

Fi nney al so asserts that execution by el ectrocutionis cruel
and unusual punishment, and that because the Death Penalty
Ref orm Act of 2000 is allegedly unconstitutional, electrocution
is the only possible nethod of execution for carrying out his
sent ence. This claim has been repeatedly rejected by this
Court, and no basis to reconsider this issue has been offered.

See, Sinms v. State, 754 So. 2d 657, 663-665 (Fla.), cert.

deni ed, 120 S.Ct. 1233 (2000); Bryan v. State, 753 So. 2d 1244,

1253-1255 (Fla.), cert. denied, 120 S.Ct. 1236 (2000).

ClaimVill. Whet her execution by lethal injection is cruel
and/ or unusual puni shment and violates M.
Finney's rights under the Eight and Fourteenth
Anendnents of the United States Constitution and
under of [sic] the Florida Constitution.
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Finney’s last claim alleges that execution by |ethal
injection is also cruel and unusual punishment. This Court has
again repeatedly rejected this issue, and Finney again has
of fered no basis to revisit the well established | aw denying his

claim Sins v. State, 754 So. 2d 657, 666-668 (Fla.), cert.

deni ed, 120 S.Ct. 1233 (2000); Provenzano v. State, 761 So. 2d

1097 (Fla. 2000).

32



WHEREFORE, Respondent respectfully requests that this
Honorabl e Court DENY Finney's Petition for Wit of Habeas

Cor pus.

Respectfully subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CAROL M DI TTMAR

Assi stant Attorney General
Florida Bar |I.D. No.: 0503843
2002 North Lois Avenue, Suite 700
West wood Cent er

Tanpa, Florida 33607

Phone: (813) 801-0600

Fax: (813) 356-1292
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