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PRELI M NARY STATENMENT

This is an appeal from the circuit court’s granting of

Appel l ee’s motion for postconviction relief. The follow ng
abbreviations will be utilized to cite to the record in this
cause, with appropriate page number(s) following the

abbrevi ation.
“DAR: ___.” - record on direct appeal to this Court;
“PCR.___.” - record on appeal from the postconviction

pr oceedi ngs;

“PCT: ___.” - transcript of postconviction evidentiary
heari ng;
“SPC. ___.” - suppl enental vol umes  of post convi ction

pr oceedi ngs.



STATEMENT OF THE CASE

On July 9, 1986, the grand jury in and for Hillsborough
County returned an indictment chargi ng Rudol ph Holton with one
count of first degree preneditated nurder, one count of sexual
battery, and one count of arson. (DAR: 794-95) . Hol t on
proceeded to jury trial on the charges on Decenber 1-5, 1986.
Foll owi ng deliberations, the jury returned verdicts finding
Holton guilty as charged on all counts. (DAR: 862-63; 879).
After the penalty phase, the jury returned a recommendati on for
death by a vote of 7-5. (DAR: 864). The trial judge followed
the jury’'s recommendati on and sentenced Holton to death. The
court found four aggravating circunstances: (1) the defendant
has been previously convicted of a felony involving the use or
threat of violence; (2) the nmurder was commtted while the
def endant was engaged in the commi ssion of sexual battery; and
(3) the nmurder was especially w cked, evil, atrocious or cruel,
and (4) the nurder was committed in a cold, calculated, and
prenmedi tated manner w thout any pretense of nmoral or |[egal
justification. In mtigation, the court considered the age of
t he defendant and the fact that he has two children and is a
drug addict. (DAR: 976-78).

On direct appeal, this Court affirmed Holton’ s convictions

and sent ence of death, but remanded the case for resentencing on



t he charges of arson and sexual battery. Holton v. State, 573
So. 2d 284 (Fla. 1990). The United States Suprenme Court denied

certiorari on June 3, 1991. Holton v. Florida, 500 U.S. 960

(1991).

On July 21, 1992, Holton filed his initial motion for
postconviction relief and filed anmended postconviction notions
on January 12, 1993, April 15, 1998, July 1, 1998, and January
8, 2001. (PCR: 23-45; 46-91; 123-39; 140-266; 545-633). On

Decenmber 3, 1998, the trial court conducted a hearing pursuant

to Huff v. State, 622 So. 2d 982 (Fla. 1993) on Holton's second
anended notion for postconviction relief. (SPC.287-341). The
court entered an order on January 29, 1999, granting an
evidentiary hearing on several issues, and denying relief on
numerous claim. (PCR 360-83).

On August 3, 2000, the State and Holton entered a Joint
Stipul ati on wherein the State conceded error regarding Claim X
of Holton’s second anended postconviction notion and sti pul ated
that Holton was entitled to a new penalty phase proceeding.
(SPC: 121- 22). Because of the joint stipulation, the parties
agreed that an evidentiary hearing was unnecessary as to the
remai ni ng penalty phase cl ai ns.

On January 8, 2001, Holton filed his “third” anmended



postconviction nmotion.! (PCR: 545-633). The trial court entered
an order expandi ng the evidentiary hearing to i nclude Appellee’s
Brady claim regarding witness Flemie Birkins and set the
evidentiary hearing for April 18-20, 2001. (PCR 634-35). After
conducting the evidentiary hearing, the court entered an order
on Novenmber 2, 2001, denying in part, and granting in part,
Appell ee’s notion to vacate his judgnent and sentence. The

State tinely filed its Notice of Appeal on Novenber 13, 2001.

This was actually the fifth amended motion for
postconviction relief.



STATEMENT OF THE FACTS

THE TRI AL

Prior to Appellee’'s Decenber 1986 trial, his defense
attorney, Mna Mrrgan, filed a notion to incur additional costs
for her investigator. Anong the nmany reasons detailed in the
noti on, counsel i ndicated:

The defense investigator spent nunerous hours trying

to determne the true name of “Pine.” A friend of the

victimtold the defense investigator that *“Pine” had

raped the victimapproxi mtely one week before she was

killed. The rape was reported but the victim used a

fal se name because there was a warrant out for her

arrest, according to her friend. The investigator

ascertained “Pine’s” true name, secured his crimna
record, and his photograph.
(DAR: 824-25). The court granted Appellee’s notion and all owed
t he expenditure of $1,000 in investigative costs. (DAR 828).

At the outset of Appellee’'s trial, defense counsel noved for
a one week continuance. (DAR: 852-54) . The court denied the
notion and the trial began on Decenber 1, 1986.

The State presented testinony at trial that the victimwas
found in a burning, vacant crack house in the early norning
hours of June 23, 1986. Firefighters responded to the house at
1236 E. Scott Street at 6:33 a.m and determ ned that the fire
had been burning for about 3-4 hours. (DAR: 204-21). Fire

investigator G K. Brown testified that the incendiary fire was

in a circular pattern surrounding the victims body. She was



laying on the floor in a spread eagle position, with a cloth
tied around her throat and one of her wists, and a bottle
inserted into her anus. (DAR: 217-18). Photographs of the scene
depi cted numerous cigarette packages in the room including a
pack of Kool cigarettes containing Appellee’ s fingerprints.
( DAR: 396- 407) .

The nmedi cal exami ner testified that the cloth |igature was
wr apped around the victim s neck four tines. (DAR: 263- 64) .
Over eighty-five percent of her body was burned, but the nedical
exam ner determ ned that the victi mwas dead prior to the start
of the fire. (DAR 266-70). The nmedical exam ner did not detect
the presence of any sperm in the victims vagina, anus, or
nout h. (DAR: 271-72). The State also showed the nedical
exam ner pictures of Holton which, according to the nedical
exam ner, depicted scratch marks on Holton’s chest that were
consistent with having been made wthin 24-36 hours. The
phot ogr aphs were taken on June 24, 1986 at approximately 3 p.m,
and the nurder occurred in the early norning hours of June 23,
1986. (DAR: 376).

At the nedical examner’s office, three hairs were renoved
from the victims muth and sent to the FBI for analysis.
(DAR: 311-12). FBI agent John Quill testified that the hair

fragments were of insufficient length for conparison purposes,



but he determined that the hairs exhibited Negroid
characteristics. (DAR: 316-17) . One of the three hairs were
characterized as a transitional body hair that originated from
one of three possible areas: fromthe area on the back of the
head to the nape of the neck; the area from the | ower abdonen
into the pubic area; or fromthe | ower pubic area to the anus.
(DAR: 321-22). Agent Quill could not identify what body area t he
other two hairs originated from because the fragnents were too
smal | . (DAR: 321-22). The agent testified that the three hairs
coul d belong to anyone with Negroid hair, including the victim
( DAR: 320) .

When | aw enforcement officers responded to the scene of the
murder on the norning of June 23, 1986, they located a car
parked across the street with a person asleep in the car. Car
Schenck testified that he picked up a black male hitchhiker in
St. Petersburg and drove him across the bridge into Tanpa.
(DAR: 324-29). M. Schenck described the hitchhi ker as wearing
a white t-shirt with lettering onit, a ball cap with sonething
enbroi dered on it, dark blue pants, and he carried a black
shaving kit. (DAR 326). The black shaving kit was discovered
in M. Schenck’s car when | aw enforcenent officers woke hi m up.
M. Schenck did not positively identify Appellee as the

hi t chhi ker, but picked his photograph out of a photopack and



testified at trial that Holton resenbled the hitchhiker.
(DAR: 328, 342-45). The State showed M. Schenck a t-shirt
sei zed fromthe boarding roomthat Appellee stayed in the night
of the nurder and M. Schenck testified that it | ooked |ike the
shirt the hitchhi ker was wearing. (DAR: 326).

After picking up the hitchhiker, M. Schenck drove himto
the bridge going into Tanpa and told him he could take him
across the bridge if he gave him $2 for gas. (DAR 329). The
hi t chhi ker did not have any noney, but he told M. Schenck that
he knew where they could go to get high on marijuana. M .
Schenck took himto a place where the hitchhi ker purchased $10
worth of marijuana. (DAR: 330-31). After purchasing the
marijuana, the nen went to a bar where they drank a coupl e of
beers. They left the bar to snoke the marijuana, then returned
to the bar and drank sone nore. (DAR:331). About ten or el even
at night, M. Schenck managed to drive to Scott Street where the
hi tchhi ker exited the car and Schenck fell asleep in his car.
M. Schenck woke up the next morning to the sound of fire
engi nes responding to the scene and was i medi ately questi oned
by | aw enforcenent officers. (DAR: 333). Officers discovered
t he black shaving kit the hitchhiker had in the backseat of M.
Schenck’ s car.

Johnny Lee Newsone testified that he saw Appellee and the



victimtogether at the Scott Street house on the night of the
murder. M. Newsonme was cutting through a path near the house
when he saw Appellee and Katrina Grady tal king at the side of
the house at about 11:00 p.m ( DAR: 350-51) . M. Newsone
testified that Appellee had a “little black purse” in his hands
t hat eveni ng, and when shown the black shaving kit introduced
into evidence, the witness stated that was the item Appel | ee had
with him M. Newsone also saw M. Schenck in his car parked
across the street. (DAR: 352).

Tanpa Police Departnment Detective Kevin Durkin testified
t hat he questioned Appellee on June 24, 1986 at around noon.
After reading Appellee his rights, the detective asked Appel | ee
if he had ever been inside the house at 1236 Scott Street.
(DAR: 375). Appell ee responded that he had not been inside the
house since about June 12th. Appel l ee claimed he entered
t hrough the rear of the house and never entered the front room
at any time. (DAR: 375). Appellee told the detective that on
t he night of the nurder he was wearing a blue t-shirt and bl ack
shorts, but he threw them away. (DAR: 376, 384). Det ecti ve
Dur kin took photographs of Appellee and questioned him about
scratches on his knuckl es. Appellee originally told the
detective that he cut his knuckles in a fight, but he

subsequently changed his story and told the detective he cut



them on a w ndow. (DAR: 377) . At the conclusion of the
guestioni ng, Appell ee asked the detective to bring hima pack of
Kool cigarettes if they ever spoke again. (DAR: 377).

The next day, June 25th, Detective Durkin returned to the
crime scene and |ocated a hypoderm c needle on the interior
wi ndowsill in the front room near where the victi mwas | ocat ed.
(DAR: 378) . The detective then went to a house on Charlotte
Street to interview Soldon “Red” Cl emmons. Det ective Durkin
seized a white t-shirt with the City of Clearwater enmblemon it
fromthe roomwhere Appellee stayed on the night of the nurder.
(DAR: 378-79; 930).

The following day, while at the crime scene, Detective
Durkin noticed a pack of Kool cigarettes on the floor inside the
room adjacent to where the victims body had been found.
(DAR: 379-81). Later that day, Detective Durkin again questioned
Appel | ee. When asked if he had been near the house on the
ni ght of the nmurder, Appellee responded that he “was nowhere
near the house.” (DAR: 381-82). When confronted with Johnny
Newsone’ s statenment that he had seen Appellee at the house,
Appel | ee changed his story and admtted that he had seen Johnny
Newsone at the house that day, but clained it was approxi mately
2:00 or 3:00 in the afternoon. (DAR 382). When asked if he had

| eft anything inside the house, Appellee replied that he had not

10



been inside the house that day. Wen shown phot ographs of the
pack of Kools found inside the house, Appellee changed his story
and tol d the detective that he had been inside the front room of
t he house approxi mately one week before the interview which was
conducted on June 26, 1986. (DAR:383). He told the detective
that there was a heater can in the room a pie plate, and a
bl anket. Appellee left two hypoderm c needles in the room one
on a windowsill and one on the floor. (DAR 383).

Flermmie Birkins, an inmate trustee at the Hillsborough
County Jail, testified that he had two conversations wth
Appel |l ee on June 26, 1986 at the jail. Appellee told Birkins
that he had strangled a girl with his hands, went to the Star
Service Station on Nebraska Avenue and got a can gas, and
returned to the house and set it on fire. (DAR: 289; 297).
Birkins testified on cross-exam nation that he did not know how
old the victimwas when she was nurdered, and Appellee did not
tell him her age.? (DAR: 296). Bi rkins reported Appellee’s
confession to an officer at the jail that evening. About five

days later, homcide detectives took Birkins statenent.

During the defense’s <case, two honmicide detectives
testified that Birkins told themhis notivation for telling the
authorities about Appellee s confession was because he did not
think it was right for a seventeen-year-old to get nurdered.
(DAR: 456, 463). Birkins testified he told the officers it was
not right for anybody to kill a young girl. (DAR: 297).

11



(DAR: 289-90). Birkins never told his defense attorney about his
conversations with |law enforcenent officers and he did not
request any favors from the State on his pending charges in
exchange for this information. (DAR 290-92).

On cross-exam nation, defense counsel established that
Birkins was awaiting sentencing on his pending burglary and
grand theft charges and woul d not be sentenced until about three
weeks after his testinony. (DAR: 292-93) . Bi rki ns had eight
prior felony convictions at the time and could be subject to
sentencing as a habitual felony offender. (DAR: 300-01).
Bi rki ns sentenci ng scoresheet called for a sentence of 3% to 5%
years in prison. (DAR: 308-09).

Def ense counsel also questioned Birkins about a pro se
nmotion he wote to a judge wherein he requested that he be
rel eased on his own recogni zance because his not her was very il
and he needed to take care of her and he also indicated that he
was a witness for the State against another inmate charged with
first degree nurder. (DAR: 302-06; 963-66). Birkins wote in
his motion that he had several nenbers of |aw enforcenent that
would be willing to testify on his behalf. (DAR 304). Birkins
testified that the “nenbers of | aw enforcenment” were the ones he
wor ked for at the county jail. (DAR 304).

After the State rested its case-in-chief, defense counsel

12



call ed Tanpa Police Department Officer Salvatore Ruggi ero who
testified that he responded to the crime scene in the early
norning hours and spoke with Carl Schenck. (DAR: 418-19) .
Officer Ruggiero testified that M. Schenck described the
hi tchhi ker as wearing a red t-shirt rather than a white t-shirt.
(DAR: 420). The officer also stated that M. Schenck descri bed
the hitchhi ker as having a mustache. (DAR 421).

The defense cal | ed Detective Aubrey Bl ack who al so testified
that M. Schenck described the hitchhiker as wearing a red t-
shirt. (DAR 425). According to the detective, M. Schenck told
himthe hitchhiker directed himto Scott Street so he could get
some dope from “his brothers.”® (DAR 426). Det ective Bl ack
interviewed Appellee after he had been interviewed tw ce by
ot her detectives and Appellee told the detective that he went to
M ddl eton Hi gh School .4 (DAR: 429). Appel l ee told Detective
Black that he had been inside the Scott Street house on the
ni ght preceding the nmurder and Appell ee saw Johnny Newsome (aka

Georgia Boy) outside the house at that tine. (DAR: 431) .

SAppel l ee’s only sibling is a sister who did not live in the
immedi ate vicinity. (DAR 444).

4A 20-year reuni on announcenent for G bbs Hi gh School in St.
Petersburg was found in the hitchhiker’s black shaving bag.
(DAR: 972-73) . Among the numerous other items found in the
shaving kit were an earring with a hair attached to it and a
wirering with a hair attached to it. (DAR 448-51).

13



Appel | ee stated that he had not been inside the house on Sunday
ni ght/ Monday norning, but had spent the night at Red’ s boarding
house after doing some heroin and cocaine that evening.
(DAR: 432). On the night of the nurder, Appellee clainmd he was
wearing a black t-shirt, blue short pants and white tennis
shoes. Appellee told the detective that he threw t hose cl ot hes
away. (DAR: 433).

Def ense counsel call ed Paul ette Leonard, an enpl oyee of the
Star Service Station on Nebraska Avenue. She testified that she
went to work at the station at 10:00 p.m on the night of June
22nd, and was the only enployee working until 6:00 a.m on June
23rd. (DAR:479). During that tinme, Appellee did not purchase
any gas from her station. (DAR: 479-83).

Sol don “Red” Cl emmons testified that Appellee arrived at his
boar di ng house at approximately 9:00 or 10:00 p.m on the night
of June 22, 1986.°%° (DAR 491-95). The follow ng norning, M.
Cl emmons  observed Appellee sleeping in his bed. ( DAR: 496,
515). According to M. Clemons, his nmean dog would have
“rai sed cane” had Appellee gotten up during the night and noved
around. (DAR 498). Because he lived next to a high-crine area

called “the hole,” M. Clempbns nailed his w ndows shut and

SAppel l ee told Detective Durkin that he arrived there at
11: 00 p.m or mdnight. (DAR: 395).

14



| ocked his door at night. Appellee did not have a key to the
house. (DAR: 499-500).

The victim s nother, Eva Graddy Lee, testified that her
daughter |eft her house on the night of June 22nd at
approximately 10:00 - 10:30 p.m (DAR: 522-24). Bernard Bl ack
lived with Eva Lee and was |ike a stepfather to Katrina G addy.
(DAR: 526) . He testified that she left the house by herself
between 11:00 - 11:30 p.m (DAR: 527) . The house where the
victi mwas found was only a coupl e of bl ocks away from her hone.
(DAR: 526) . Sol don Cl emmons’ boardi ng house was also only a
coupl e bl ocks away from the burned house. (DAR:529-30).

A defense witness did not show up for her trial testinony,
and after extensive discussion, the trial judge ruled that he
would read relevant portions of the wtness's deposition
testimony to the jury. (DAR 530-87). The follow ng testinmony
was presented to the jury by the trial court:

Ladi es and gentl emen of the jury, Panel a Wods was
served as a witness to be here today by the defense

and has not responded to the wtness subpoena.

Therefore, the rules provide that you may hear

rel evant portions of a deposition taken of Panela

nggé, said deposition being taken on October 22,

The wi tness, Panela Wods, is a known prostitute.
A deposition is a pretrial statenent taken under oath.

The defense attorney was present. The w tness,
Pamel a Wbods, was present, the court reporter was
present, the prosecutor was present. The def endant

was not present.

15



You are to take the follow ng statenents that | am
to read to you fromne and judge their credibility as
t hough the witness was here testifying.

The wi tness, Panela Whods, said at the deposition
that the alleged victimgot into an autonmobile with a
bl ack mal e, the black mal e not being the defendant, at
the intersection of Scott and Nebraska going on
m dni ght, something to twelve o’ clock m dnight, June
22, 1986, and that’s the last time the witness, Panela
Wbods, saw her, that is, the alleged victim

The wi tness, Panela Wods, further testified at
her deposition that she, Panela Wods, having been
shown a picture of the witness Schenck . . . said he
| ooked famliar, that she thinks she had seen himin
the area on the night Katrina disappeared, that the
wi t ness, Schenck, was buying drugs.

The wi t ness, Panel a Wbods, and the all eged victim
Katri na Ann G addy, were good friends. The wi tness
further testified on her deposition that the alleged
victim Katrina Ann Grady, was not wearing earrings on
t he night of her disappearance.

Panmel a Wbods and the alleged victim Katrina Ann
Graddy, passed by the defendant on two different
ni ghts. Once the defendant asked the two where he
could get sonme nmoney from The second tinme he asked
where he could get sonme coke from

The wi tness, Panela Wods, gave no tine franme as
to when these two alleged -encounters wth the
def endant took pl ace.

The w tness, Panmel a Wbods, stated at her
deposition other than the two occurrences just
menti oned that she had never seen the defendant wth
the victim The w tness, Panela Wods, stated at her
deposition that she and the victimgot together about
10: 00 p.m on the evening before the di sappearance of
the alleged victim Katrina Ann Graddy, and she thinks
t hat they went out on the streets about 11:30 or 12:00
m dni ght, the wevening just before the alleged
i nci dent.

The wi tness, Panela Wods, had never seen the
defendant with a little black case, a shaving kit
type. The witness, Panela Wods, at her deposition
stated that she saw the defendant on June 22, 1986,
when it was dark out, approximately 8:00 p.m, in the
hole with a black bag, the approximte height and
length of a legal file, this being a legal file, one

16



foot thick.

The wi tness, Panmela Wods, further said that the

def endant had a |ot of change. The wi tness, Panela

Wbods, further stated during her deposition that

sonetinme during the evening of June 22, 1986, that

she, Pamel a Wods, had snoked sone cocai ne.

(DAR: 587-90) . After the witness’'s deposition testinony was
presented to the jury, the defense rested its case. (DAR 590).

Inrebuttal, the State recal |l ed Johnny Newsome who testified
t hat he saw Appellee and the victimat the house on Scott Street
on Sunday eveni ng, but he denied ever telling the police that he
saw Appel |l ee the follow ng day. (DAR: 591).

The State also called Carrie Nelson, a woman who |ived
across the street fromthe scene of the nmurder. She testified
t hat she and two ot her people were sitting on her front porch on
Sunday ni ght and saw Appellee go into the Scott Street house at
approximately 11:00 p. m (DAR: 593-96) . Ms. Nel son went into
her house at about m dnight and never saw Appellee exit the
house. ( DAR: 594) . Ms. Nelson testified that Appellee was
wearing a white t-shirt with red lettering on it. (DAR 597).

On cross-exam nation, defense counsel elicited testinony
from M. Nelson that Appellee had burglarized her house on four
previ ous occasions. (DAR: 594-95) . In addition, Ms. Nelson

testified that she had a pendi ng charge for aggravated assault

that carried a possible five year prison sentence. (DAR: 595).
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Ms. Nelson knew Katrina Graddy, but did not see her wth
Appel | ee that evening. (DAR 597-98).

During the State’'s rebuttal closing argunent, t he
prosecuting attorney eluded to Flemie Birkins’ prior record and
indicated that his sentencing guidelines scoresheet indicated
that he scored to a possible sentence of 3% to 4% years
(DAR: 707). The prosecutor also argued that the hairs found in
the victimis mouth could not be l|inked to the defendant.
However, the prosecutor asserted that the hairs were probably
not the victinm s because FBI agent Quill had testified that one
of the hairs canme fromeither an area around her pubic area or
an area on the back of her neck. The prosecutor rhetorically
asked, “I would just defy anybody to tell me how those are her
hairs, how she got them” (DAR: 708) . After hearing the
arguments and the instructions on the law, the jury deli berated
and returned a verdict of guilt on all counts. (DAR 745).

At the penalty phase proceedings, the State relied on the
evi dence presented during the guilt phase. Appellee called four
wi tnesses and testified on his own behalf. Bernard Bl ack, the
victims stepfather, testified that he has known Appellee for
fifteen years and found himto be a thief and a drug user, but
he doubted that Appellee could have commtted such a viol ent

crime against Katrina Graddy. (DAR: 751-52). Appellee’s uncle,
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Calvin Mack, testified that Appellee was a good worker.
According to M. Mack, Appellee’s father died when he was about
el even or twelve years old. (DAR: 755) . Appel l ee’ s sister,
Anni e Bellenger, testified that their father died when she was
only three days old, and her nother died when she was twenty-
five years old. (DAR 757-58).

Appel l ee’s fifteen-year-old daughter, Sandravetta Holton,
testified that she also had a younger brother naned Rudol ph
Hol ton. (DAR: 759-60). She spoke with her father about his drug
probl em and he told her that he wanted to stop doing drugs and
make sonet hing out of hinmself. (DAR: 760).

Appel l ee testified on his own behalf and acknow edged t hat
he has thirteen prior convictions. (DAR: 762). Appellee denied
killing Katrina Graddy and clainmed that he was at Red’ s house.
Prior to arriving at Red’s, he was shooting cocaine. (DAR 763).
Appel | ee saw Flemie Birkins at the jail, but denied telling him
anyt hing about Katrina Graddy. (DAR 764). Appellee testified
that he did not know Katrina G addy and had never seen her
before. (DAR:765).

After hearing argunent fromcounsel and the instructions on
the law, the jury recomended by a vote of 7-5 that Appellee be
sentenced to death. (DAR 784). The trial judge followed the

jury’s recommendati on and sentenced Appellee to death.
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Post convi cti on Evi dentiary Hearing

At the evidentiary hearing before the Honorable Daniel L.
Peery, Appellee called Dr. Terry Melton to testify about the
m tochondrial DNA (ntDNA) results fromthe three hairs found in
the victims mouth. (PCT:8-33). Dr. Melton concluded that the
three hairs found in the victims mouth did not belong to
Appel l ee, but originated fromthe victimor possibly a relative
of the victim (PCT: 29-33).

Appell ee next called Joe Episcopo, an Assistant State
Attorney in 1986 who was responsi bl e for prosecuting Appellee’s
capital nurder trial. Col | ateral counsel showed the w tness
sone exhibits from Flemie Birkins’ court file. M. Epi scopo
did not recall ever seeing a handwitten request by M. Birkins
for probation, and could not recall whether that docunment had
been turned over to defense counsel M na Mrgan in discovery.
(PCT:39). Collateral counsel showed M. Episcopo an FDLE rap
sheet printed out on Flemie Birkins days before Appellee’'s
Decenber 1, 1986 trial which was copied to the State Attorney’s
Ofice. (PCT:39). M. Episcopo did not recall having access to

the rap sheet because M. Birkins' case was in another division
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and he did not recall whether it was disclosed to Appellee’s
def ense attorney, but he assumed it would have been discl osed.
( PCT: 39- 40) .

M. Episcopo did not recall being present at Flemie
Bi rkins’ sentencing proceeding on Decenmber 19, 1986, although
the transcript indicated that he was present. (PCT:40-41). At
M. Birkins’ sentencing hearing, it was determ ned that his
ori gi nal scoresheet had been m scal cul ated and he actually faced
a range between 9 to 12 years. (PCT: 41-43). M. Episcopo
i ndicated that he provided a copy of M. Birkins' presentence
i nvestigation report (PSI) to defense counsel prior to trial.
( PCT: 43) .

M . Epi scopo was shown def ense counsel M na Morgan’ s notions
wherein she indicated that she wanted a conti nuance because she
was i nvestigating an all eged rape of the victim Katrina G addy,
by a man known as Pine. (PCT:47-53). Collateral counsel showed
M . Episcopo a police report filed by “Katrina Grant” ten days
before the nmurder alleging a sexual battery by a man named Davi d
Pearson. David Pearson gave a false nanme at the tinme and al so
was charged with obstruction by disguise or false identity.
(PCT: 50-53). M . Episcopo was not aware of the two police
reports generated fromthese two incidents. (PCT:53).

On cross-exam nation, M. Episcopo testified that Flemie
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Birkins did not ask for any leniency on his pending charges in
exchange for his testinony. (PCT: 60) . M. Episcopo was not
responsi ble for prosecuting M. Birkins or for preparing the
scoresheet that indicated Birkins scored from9 to 12 years in
prison. (PCT:59-60). M. Birkins pleaded open to the court on
August 11, 1986, approximately four nonths before Appellee’s
trial. M . Episcopo explained that an open plea “nmeans you
either didn't get or you rejected the state attorney’s offer and
you're going to take your chances on a judge with an open plea.”
(PCT: 60). During Birkins' open plea to the judge, it was
understood that he would be sentenced to 2% to 3% years,
al though the statutory maxi nrumsentence for his offenses was ten
years. (PCT: 61-64). According to the judge in M. Birkins’
case, Birkins may have possibly faced life in prison if he was
sentenced as a habitual felony offender. (PCT:64).

During Appellee’s original trial, he was represented by M na
Mor gan. M s. Morgan utilized Sonny Fernandez as her
i nvestigator for the case. (PCT:70). M. Fernandez testified
at the postconviction evidentiary hearing that during his
i nvestigation, Red Clemmopns told himthat when the police were
searchi ng Appel l ee’s roomat the boardi ng house, a menber of |aw
enf orcenent took a pack of cigarettes off the night stand next

to the bed. (PCT:73-74). Although the police interviewed M.
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Cl etmmons, Sonny Fernandez was unaware of any police report
regarding the interview, but he was aware of a police report
indicating that a pack of cigarettes were taken fromthe crine
scene. (PCT:74-75).

Sonny Fernandez did not recall seeing a suppl emental report
witten by Oficer Lawl ess detailing a conversation wth David
Lamar Smith at the crinme scene regarding the nurder.® (PCT: 82-
84). The officer wote that an individual named David Lamar
Smith approached himat the crinme scene and asked him who got
choked. (PCT: 84). The report listed David Smth' s date of
birth, Tanpa Police Departnment number, and hi s address accordi ng
to the police departnent’s rotary file. (PCT: 84). \Y/ g
Fernandez did not recall ever attenpting to | ocate this person,
but he did recall attenpting to find an individual named “Pine.”
( PCT: 84- 85) .

M . Fernandez testified that he never discovered Pine’ s real
name. (PCT:85). When asked by collateral counsel if the nane
Davi d Pearson rang a bell, the investigator testified that he
bel i eved he had something in his files about himbut he was not

sure. (PCT:85). M. Fernandez obtained information that Pine

On cross-exam nation, the w tness conceded that it was
possi bl e that he had seen the police report at the time of trial
and that it was al so possible that Appellee’s attorney received
the report prior to trial. (PCT:96-97).
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al l egedly raped Katrina Graddy. (PCT: 85-88). Col | at er al
counsel showed the investigator two police reports dated June
13, 1986 regarding the sexual battery and obstruction by
di sgui se or identity. The nanme of the suspect in these reports
were David Lorenzo Pearson,’ and the victimwas Katrina G ant.
(PCT: 89). M. Fernandez testified that he did not have those
reports at the time of Appellee’s trial. (PCT:89). Coll ateral
counsel showed the wtness that the address on the sexual
battery police report was 1035 Joy Court in Tanpa and the
victim s address on her death certificate was the same. Katrina
Graddy’s date of birth according to her death certificate was
March 29, 1969, and the conplainant’s date of birth in the
police report was March 29, 1968. (PCT: 90) . M. Fernandez
testified that it would have been hel pful to have those reports
at the time of trial because he would have discovered Pine's
real name was David Pearson and he woul d have noted the details
of the alleged rape and the wai ver of prosecution signed by the
victim (PCT:91-93).

Dr. Edward Wlley testified at the evidentiary hearing that
he exam ned the photographs taken of Appellee after his arrest

and concluded that the scratch marks on Appellee’s body were

The suspect originally utilized the nanme “David Lamar
Smth” when officers investigated the crinme. (PCT:92).
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weeks, or even nonths, old. (PCT:108-09). While acknow edgi ng
the difficulty in estimating the age of wounds, the doctor based
his opinion on his interpretation of the photographs that the
white areas surroundi ng the scratches were scars. (PCT:109-13).
The doctor testified that the wounds could have been made by
fingernails or sonme other sharp object. (PCT:113).

Flemie Birkins testified that he had grown up with Appell ee
and known him his whole life. (PCT: 119- 20). In June, 1986
Bi rkins was incarcerated in the Hi |l sborough County Jail when he
saw Appellee at the jail. M. Birkins was facing charges and
t he possibility of being sentenced to 12 -15 years as a habi t ual
of fender. (PCT:120-22). Birkins testified at the evidentiary
hearing that he lied when he testified at Appellee’ s trial in
1986. Bi rkins clainmed he never spoke with Appellee about the
crime and Appell ee never confessed to him Birkins was able to
get the details of the crime through the news and the jai
guards. (PCT:122-24). WM. Birkins testified that he was under
the inpression the state was going to assist him with his
pending charges based on his testinony against Appellee.
(PCT: 125) .

On cross-exam nation, M. Birkins admtted that he tal ked
to Appellee in the jail. (PCT:129). Birkins called detectives

out tothe jail and told themthat Appellee strangled the victim
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and burned the house afterwards. (PCT:128-30). Birkins told
the detectives that Appellee and the victim were going to the
house on Scott Street for the purposes of exchanging drugs for
sex. (PCT: 130-31). In his statenment to detectives, Birkins
stated that Appellee told himhe did not have any drugs to give
the girl on himand he strangled her with his hands whil e havi ng
sex with her. (PCT:131-33). M. Birkins adnmtted that he took
and passed a pol ygraph test regarding his original statenents to
detectives.?® (PCT: 133-34). Birkins also gave a deposition under
oath to Appellee’ s trial attorney, Mna Mrgan, and testified
that Appellee confessed to the nurder in jail and gave him
details about the nmurder. Birkins’ admtted that his statenent
to detectives, his deposition testinony, and his trial testinmony
were all consistent. (PCT:139).

According to Flemie Birkins, when Detective Noblitt took

his statenment, the detective prom sed himthat he would do no

8Birkins claimed he took a pill to relax before the
pol ygraph so he could beat the test. (PCT:147). In rebuttal
the State called Jack Mehl, an expert on polygraphs, to testify
that Birkins could not have taken any type of tranquilizer and
been able to give a valid test. (PCT:351-56). During the test,
Bi rki ns showed reaction to the control questions which indicated
t hat he not under the influence of any nedication. (PCT:356).
The test results indicated that Birkins showed no decepti on when
asked three rel evant questions: did Appellee tell you he killed
agirl, did Appellee tell you he choked a girl while having sex,
and did Appellee tell you he set fire to a house with a girl in
it. (PCT:357).

26



time. (PCT:137). M. Birkins admtted that he told Detective
Noblitt that he did not want anything in return for his
testimony. (PCT: 138). M. Birkins also admtted that he was
originally offered a three year deal on his pendi ng charges, but

he rejected the of fer and pl eaded open to the court. (PCT: 138).

According to M. Birkins, he was contacted by a CCR
investigator three weeks before the evidentiary hearing.
(PCT: 142). This was the one and only conversati on Birkins ever
had with any nmenbers of CCR. (PCT:143). He testified that the
i nvestigator found him on the street and asked him if he was
“ready to conme tell the truth.” (PCT:145). 1In the five to ten
nm nute conversation with the investigator, M. Birkins, for the
very first tinme in his life, confessed to commtting perjury at
M. Holton’s nmurder trial. (PCT: 145).

Bernoris Smth and Donal d Lamar Smith both testified at the
evidentiary hearing. Bernoris Smth testified that her husband
was living with her in 1986. (PCT:149). |In June, 1986, Katrina
Graddy canme to her house and she overheard Katrina tell Donald
Smith that David “Pine” Pearson had raped her and when |aw
enf orcenent officers investigated the crime, David Pearson used
the name “Donald Smth.” (PCT:150-52). Ms. Smth knew that

her husband tal ked to the police about this incident. (PCT:155-
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56) .

Donald Smth, an incarcerated felon at the time of the
evidentiary hearing, reiterated his wife' s testinony regarding
Katrina Graddy’s visit to his house. (PCT:154, 259). M. Smth
not ed that she had brui ses on her neck and Katrina told himthat
Pi ne had choked her. (PCT:238-41). Katrina told M. Smth that
Pi ne had gi ven her rock cocai ne, and when she woul d not have sex
with him he raped her. (PCT:241-42). Katrina asked M. Smth
to go and beat up Pine for her. (PCT: 242). M. Smith and
Katrina went |ooking for Pine and saw him on the street.
According to M. Smith, all the parties yelled at each other and
Pine told Katrina that he was going to kill her ass for calling
the cops on him (PCT: 243).

On the night of the nurder, M. Smith testified that he went
over to the house on Scott Street when he saw snoke and he saw
Pine wal king towards him (PCT: 244) . Pine told him that
Katri na had been found inside the house strangled. (PCT:244).
M. Smth wal ked up to the house and asked police if they had
found Katrina in the house strangl ed. (PCT: 244) . When t he
police asked himwhere he heard this, M. Smth told them sone
guy told him he did not want to reveal Pine’'s nanme because
there were a | ot of people there and he did not want to be a

snitch. (PCT: 245).

28



According to M. Smith, Pine cane to his house a few weeks
after the nmurder for a haircut and they had a conversation
“about killing Katrina and he said bitch did snoke nmy shit and
called the police.”® (PCT:246). M. Smth never informed |aw
enf orcenent or Appellee’s counsel about this “confession”
because Pine was a close friend. (PCT:248-49). However, on
cross-exam nation, M. Smth testified that he did tell the
“police” about the confession. (PCT:251-52). M. Smth said a
man nanmed Darryl came to see himin 1998 and showed hi ma badge
and said he was the police. (PCT:251-52, 254). Darryl told
M. Smith that there was an innocent man in prison and they
needed his testinmony to prove the man was i nnocent. (PCT: 257).
M. Smith was partially drunk at the tine he gave his statenent.
( PCT: 255- 56) .

Carl Schenck gave testinmony simlar to his testinony at

Appel lee’s trial. He discussed picking out a photograph of

°l n subsequent questioning, this conversation was referred
to as a “confession” by Pine that he killed Katrina. (PCT:248).

OM. Smith testified that he told a friend, George Smth,
about Pine's statenent. George Smith testified at the
evidentiary hearing that Donald Smth told him Pine had
confessed to killing Katrina G addy. (PCT:196). When Ceorge
Smi th approached Pine and asked himif he killed her, Pine just
wal ked away and did not say anything. (PCT:197).

UDarryl Jackson, an investigator for CCR, interviewed
Donald Smith. (PCT:219-22).
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Appel |l ee from a photopack, but as he did at the trial in 1986,
M. Schenck again reiterated that he picked the person the
hi t chhi ker npost resenbl ed, but he was not absolutely sure of the
identification. (PCT:160-61). Alnost fifteen years after the
nmur der, an enployee of CCR came to M. Schenck and showed hima
phot ogr aph of David Pearson. (PCT:169). M. Schenck testified
that David Pearson |ooked nore |ike the hitchhiker than the
phot ograph of Appellee he picked out in 1986, but he could not
make a positive identification based solely on a photograph.
(PCT: 161- 69) .

Johnny Newsone testified at Appellee’s trial in 1986 that
he saw Appellee and the victimoutside the Scott Street house
on the night of the nurder. At the postconviction evidentiary
hearing, M. Newsone initially testified that he saw Appel | ee at
t he house on the night of the nurder, but inmmediately changed
his testinony and claimed that he saw Appellee at the house
about three days before the nurder. (PCT: 173). M. Newsone
testified that he lied at Appellee’'s trial because he was
afraid.*? (PCT: 177).

On cross-exam nation, M. Newsone admtted that the police

did not threaten hi mand prom se hi manything for his testinony.

120n cross-exam nation, M. Newsone adm tted that he had no
reason to lie. (PCT:191-92).
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(PCT: 181). M. Newsonme denied telling the police that he had
seen Appellee and the victim at the house on the night of the
murder and denied telling the police that he said “hello” to
Appel | ee that evening. (PCT:182-82). M. Newsone admtted that
he told the police Appellee had a black shaving kit with him
when he saw him at the house. (PCT: 182-83) . M. Newsone
“couldn’t be too sure about the day” he saw Appellee at the
house, but testified that it was three days before the nurder.
(PCT:183). M. Newsone admitted that he also |ied under oath at
hi s deposition when he testified that he saw Appell ee and the
victimat the house and Appellee was wearing a t-shirt with a
design on it like a circle with witing.*?® (PCT:186-87).

El asi se Mbore, a next door nei ghbor of the victim testified
that she was with Johnny Newsome in a vacant house on the night
of the murder from9:00 p.m until the followi ng norning. M.
Moore testified that they were drinking, snoking, and havi ng sex
all night. (PCT:268-69). M. More also testified that Carrie
Nel son told her she lied to the police about Appellee entering
t he house because Appell ee had stolen fromher and she wanted to
get even with him (PCT:270-71).

Debra Wl lianms, an investigator for the Office of Capital

BlLaw enforcenent officers seized a t-shirt with a “City of
Clearwater” circular enblemon it from Appellee’s roomthe day
after the murder. (DAR 378-79; 930).
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Col | ateral Counsel, testified that she attenpted to | ocate an
i ndi vidual named WIlie Dan Simons who had been on the front
porch of Carrie Nelson’ s house on the night of the nmurder. Ms.
Nel son testified at Appellee’s trial that she saw Appellee go
into the Scott Street house at about 11:00 p.m on the night of
t he nurder. VWhen investigator WIlliams finally |ocated Dan
Si mmons, he told her they saw Appellee pass the Scott Street
house at about 9:00 p.m while Appellee was heading to “the
hole.” (PCT:207). M. Simons told the investigator he was at
Carrie Nelson's house until 4:30 in the norning. (PCT: 208) .
According to the investigator, Dan Simons told her he saw
Carrie Nelson the next nmorning at the scene of the fire and
Carrie Nelson told him she had finally found a way to keep
Appel l ee from breaking into her hone; she told police Appellee
had gone inside the house the night before. (PCT: 208). (/g
Simons al l egedly went to the police at the scene and inforned
them that Carrie Nelson was |ying. (PCT: 208) . Ms. WIIians
never |l ocated a police report detailing statenments nade by Dan
Si mons. (PCT:211). At the tine of the evidentiary hearing,
both Dan Si mmons and Carrie Nel son were deceased. (PCT:212).
Appel lee’s trial counsel, Mna Mirgan, testified that she
was very busy with another trial prior to Appellee’ s trial and

nmoved for a continuance. (PCT: 279-83). In the nmotion for
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continuance, counsel indicated that she had information
indicating that Pine may have been involved in the nurder.
(PCT: 283-85). Counsel acknow edged that she indicated in a
notion that she had obtained Pine's real name and crim nal
record, but she testified at the evidentiary hearing that she
was not sure that was an accurate statenment. (PCT: 286-87).

Col | at eral counsel showed M na Morgan the two police reports
regardi ng David Lorenzo Pearson’s all eged rape of Katrina G ant
and his charge of obstruction by disguise or identity. Vs .
Morgan indicated that she did not have those police reports at
the tine of Appellee s trial. ( PCT: 289). She testified the
police reports would have been beneficial because she coul d have
determ ned Pine’s real nanme and she woul d have known t hat he was
friends with Donald Smth. Furthernore, she believed the fact
that Pine allegedly anally raped the victimwas rel evant given
the fact that the victimwas found with a bottle inserted into
her anus after her nmurder. (PCT:291-92). %4

Col | ateral counsel questioned Ms. Morgan regardi ng exhibit
18, a police report authored by T.A Law ess regarding

statenments nmade at the crinme scene by Donald Smth. (PCT:292).

“Ms. Morgan was al so shown a police report fromApril 1986
i nvol ving David Pearson that referenced his possession of a
bl ack or brown | eather pouch. (PCT: 307-08) . Ms. Morgan
believed this was significant based on the black shaving kit
found in M. Schenck’s car. (PCT: 308).
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Ms. Morgan indicated that she was given this report prior to
trial because she had a copy in her files. (PCT: 292-93).
However, on subsequent questioning, she indicated that she did
not have the report. ( PCT: 294- 300) . She testified that the
report woul d have all owed her to | ocate Donald Smth. (PCT: 300-
01).

VWhen questi oned about Flemmie Birkins, Ms. Morgan testified
t hat she never saw his presentence investigation report (PSI).
(PCT:311). She thought he scored between 3% to 4% years, but
had she seen his PSI, she thought she would be able to determ ne
that he actually faced a greater sentence. (PCT:311-12). ©Ms.
Morgan testified that she did not have a copy of M. Birkins’
handwitten notion for probation at the time of trial, and she
did not believe she had a copy of his FDLE rap sheet, or a copy
of a letter he wote indicating that he worked for the Tanpa
Police Department as a confidential informant and hel ped “cut
down the crinme rate.” (PCT:312, 316-17). Ms. Morgan did not
have a copy of Birkins's sentencing hearing which took place
after Appellee’'s trial on Decenber 19, 1986. (PCT:312-13). On
cross-exam nation, Ms. Morgan indicated that she was aware that
Bi rkins qualified as a habitual felony offender and she recall ed
t hat point was a mpj or focus of her cross-exam nati on of Birkins

at Appellee’ s trial. (PCT:336-37). She al so acknow edged t hat

34



Bi rki ns pl eaded open to the court and had rejected a plea dea
of three years. (PCT:335-36).

In rebuttal, the State called Detective Sandy Noblitt who
testified that he recovered a pack of Kool cigarettes fromthe
Scott Street house with Appellee’s fingerprints. (PCT:361-65).
Detective Noblitt noted that Appellee initially told himhe did
not know the victimand that he had never been inside the front
roomof the house. (PCT:362-63). Detectives Noblitt and Durkin
investigated Appellee’s alibi that he was at Red s boarding
house by interviewi ng Red Clenmons. M. Clemons told themt hat
he rented a room to Appellee that night and “he didn't know
anything beyond when [Appellee] went to bed that night.”
(PCT: 366). The detectives seized a City of Clearwater t-shirt
from Appellee’s room but did not take a pack of cigarettes.?®
(PCT: 366-67, 376-77).

In addressing the issue of how a bystander at the crinme

scene nmay have known the victi mwas strangl ed, Detective Noblitt

1’Red Cl emmons cl ai ned the police took a pack of cigarettes
from Appellee’s room (PCT:74, 320). Defense counsel Morgan
testified that she did not try and sell the theory that police
pl anted evi dence. (PCT:321-22). Obviously, such a theory woul d
have proved unsuccessful given the fact that photographs of the
cigarette pack were taken immediately at the crinme scene prior
to detectives going to Red Clenmmons’ house. Furthernmore, as
M na Morgan testified, the cigarette pack was not that damagi ng
gi ven Appellee’s confession to being inside the house doing
drugs. (PCT: 322).
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explained the crime scene and the likelihood that bystanders
overheard the firenmen talking to | aw enforcenent officers after
extinguishing the fire. (PCT:367-68). Detective Noblitt also
testified that he was surprised that Fl ermi e Birki ns was hel pi ng
out because he had tried to stay away from the police in the

past. (PCT:372).
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SUMVARY OF ARGUMENT

The trial judge erred in granting Appellee relief on his
Brady claim The trial judge determned that the State
i nadvertently suppressed eight itens that would have been
favorabl e to Appell ee for inpeachment or excul patory val ue. The
court made a generic statenment that Appellee suffered prejudice
as a result of the alleged suppression of these itens. The
State submits that a nunber of these itens were not suppressed
by the State. Furthernmore, some of the items would not have
provi ded i npeachnment or excul patory value to Appell ee. Most
i nportantly, however, the trial judge erred in finding that
Appel l ee suffered prejudice as a result of the alleged
suppressi on of these itens.

The trial judge also erred in finding that Appellee was
entitled to relief based on his claim of newy discovered
evi dence. Appellee introduced evidence from a nm DNA forensic
expert that the three hairs found in the victinm s nmouth were not
Appellee’s hair and were nost likely the victims hair. I n
ruling that Appellee was entitled to relief on this issue, the
trial judge concluded that the underlying testinony at
Appel lee’s trial was “incorrect.” The court al so noted that the
argument nmade by counsel during Appellee’s trial is now

unsupported. The court’s factual findings are clearly erroneous
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and not supported by the record. The evidence at Appellee’'s
trial was that the hairs were of Negroid origin. The expert at
trial could not determ ne where the hairs originated from but
he testified that they could have come from Appellee, the
victim or any other person with Negroid hair. There is nothing
“incorrect” about his testinony. Subsequent nt DNA evi dence has
established that the hairs were not Appellee’ s hair, but this
was argued to the jury below by defense counsel. Certainly,
this newmy discovered evidence is not of such a nature that it
woul d probably produce an acquittal on retrial.

Finally, when viewing the two alleged errors curnul atively,
the trial judge ruled that he could not determ ne that the
errors were harm ess. Accordingly, the trial judge granted
Appellee relief and ordered a newtrial. The State submts that
the court erred in concluding that the Brady clai mand the newy
di scovered evidence claim when viewed collectively, required
reversal of Appellee’s conviction. The mpjority of the
i nformation Appellee would have obtained fromthe Brady itens
and the newy discovered evidence was presented in sone form by
defense counsel in an attenpt to establish Appellee’s defense.
The jury rejected the argunents at that time and there is no
“reasonable probability” of a different result based on

Appellee’s Brady claim nor is the mDNA results evidence of

38



such a nature that it would probably produce an acquittal on
retrial. Accordingly, this Court should reverse the trial
court’s order granting Appellee relief on his postconviction

cl ai ns.
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ARGUMENT
| SSUE |

THE TRI AL JUDGE ERRED I N FI NDI NG THAT THE
STATE VI OLATED BRADY V. MARYLAND, 373 U.S.
83 (1963) BY FAILING TO DI SCLOSE A NUMBER OF
| TEMS TO DEFENSE COUNSEL PRI OR TO APPELLEE’ S
TRI AL.

After conducting the evidentiary hearing, the trial court
issued an order denying, in part, and granting in part,
Appellee’s notion to vacate judgnent and sentence. The court
granted Appellee relief based on three clainms: (1) a Brady
claim (2) a newy discovered evidence claim and (3) a
cunul ative error claim ( PCR: 800- 20) . Each of the court’s
findings will be addressed separately; and as will be seen, the
facts of this case do not conpel a new trial wunder the
application of any relevant |egal principles.

During the postconviction proceedi ngs, Appellee asserted

that the State violated Brady v. Maryland, 373 U.S. 83 (1963) by

failing to disclose the foll owi ng evidence:

1. A police report regarding a sexual assault of
“Katrina Grant” who had the same address as the
victim

2. A police report regarding Donald Smth at the

Cri me scene.

3. A police report regarding an interview with
Donal d Sm th.

4. A PSI regarding M. Birkins' crimnal
hi story.
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5. A nmotion drafted by M. Birkins.

6. The transcript of M. Birkins sentencing
heari ng.

7. A FDLE report.

8. Aletter from M. Birkins indicating he was

a confidential informant.
In granting relief on this claim the trial court found that
this evidence would have been favorable for inmpeachnent val ue
and excul patory value. The court stated:
The Court finds that the evidence was inadvertently
suppressed by the State and that the Defendant
suffered prejudice from the suppression of the

evi dence. The Court specifically finds that the State
did not act in bad faith and did not wllfully

suppress any evidence in this case. It was only
t hrough i nadvertence or neglect that the evidence was
suppressed. Consequently, the Court finds nerit to

t he Defendant’s Brady clainms. As such, the Defendant
is entitled to relief with regard to this claim

(PCR: 809) (enphasis added).

The standard of review in determ ning whether the trial
court erred in determning that the State failed to disclose
Brady material is a factual finding that should be upheld as
long as it is supported by conpetent, substantial evidence. Way

v. State, 760 So. 2d 903, 911 (Fla. 2000); Stephens v. State,

748 So. 2d 1028 (Fla. 1999). In this case, conpetent,
substantial evidence does not support the trial court’s

det erm nati on. The trial court’s ruling |lacks support in
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the record and is entirely devoid of any analysis. The State

submts that this Court nust reverse the trial court’s ruling
and find that the State did not violate Brady by failing to
di scl ose the evi dence.

The United States Supreme Court has stated that there are
t hree conponents of a Brady violation: (1) The evidence at issue
must be favorable to the accused, either Dbecause it 1is
excul patory, or because it is inpeaching; (2) that evidence nust
have been suppressed by the State, either wllfully or

i nadvertently; and (3) prejudice nust have ensued. Strickler v.

G eene, 527 U S. 263, 281-82 (1999). \Were evidence has been
withheld, the ultimate test under Brady beconmes whether the
disclosed information is of such a nature and weight that
"confidence in the outcone of the trial is undermned to the
extent that there is a reasonable probability that had the

i nformati on been disclosed to the defendant, the result of the

proceedi ng woul d have been different." Young v. State, 739 So.
2d 553, 559 (Fla. 1999). The question of whether a reasonable
probability exists that the disclosure of the suppressed
evi dence woul d have changed the outcone of the trial is a m xed

question of |law and fact. Rogers v. State, 782 So. 2d 373, 377

(Fla. 2001). “The standard requires an independent review of

the | egal question of prejudice while giving deference to the
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trial court’s factual finding and ensures the uniform

application of law.” 1d.
A. A Police Report Regarding a Sexual Assault of “Katrina
Grant” who had the Sane Address as the Victim

The trial judge concluded that the police report filed by
“Katrina Grant” regarding a sexual assault commtted by David
Pear son was inadvertently suppressed by the State and Appell ee
suffered prejudice fromthe alleged suppression. Contrary to
t he trial court’s conclusion, the police report was not

suppressed by the State, nor did Appell ee suffer any prejudice.

The State first questions the trial court’s finding that the
police report regarding the alleged rape of “Katrina G ant” was
Brady material . In order to constitute Brady material, the
evi dence nust be favorable to the accused because it is either
excul patory or because it has inpeachnent value. Clearly, the
police report did not inpeach any person’s testinony at trial.
The only remaining question is whether the report filed by
“Katrina Grant” was excul patory to Appellee. Although Appellee
will obviously assert that this report would have allowed

def ense counsel to discover the real nanme on Pine, ' and argue at

]t should be noted that at the time of Appellee’ s trial,
def ense counsel acknow edged that she had obtained Pine s real
name, his crimnal record, and his photograph. (DAR: 824- 25) .
At the evidentiary hearing, defense counsel indicated that she
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trial that Pine was responsible for the nmurder, it does not
necessarily follow that the evidence was exculpatory to
Appel | ee’ s murder charge.

There are a nunber of problens with automatically concl udi ng
that the police report of the alleged sexual assault was
excul patory. First, it has never been established that the
victimof the alleged assault, Katrina Gant, was in fact the
murder victim Katrina Graddy. Although Katrina Grant used the
victim s address in the police report, the name and date of
birth are both different fromKatrina G ant. Second, the victim
signed a waiver of prosecution. The victim was a known
prostitute and David “Pine” Pearson told |aw enforcenent
officers that he had engaged in consensual sex with Katrina
G ant.

The State submts that even i f Appell ee coul d establish that
Katrina Gant was actually Katrina G addy, the evidence of the
prior sexual assault would not have been adm ssible. There were
very few simlarities between the reported sexual assault of
Katrina Grant and the nurder of Katrina Graddy; certainly not
enough simlarity to be adm ssible as reverse Wllianms rule

evidence. The only way the evidence of the prior sexual assault

was not sure whether they actually ever obtained Pine s true
name. (PCT: 286-87).
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could be material to Appellee’ s trial is if he was allowed to
argue that David Pearson commtted the nurder, as reverse
Wlilliams rul e evidence.

At the tinme of Appellee’s trial, Florida Statutes, section
90. 404 provi ded:

Simlar fact evidence of other crinmes, wongs, or acts

is adm ssi ble when relevant to prove a material fact

in issue, such as proof of notive, opportunity,

intent, preparation, plan, know edge, identity, or

absence of m stake or accident, but it is inadm ssible

when the evidence is relevant solely to prove bad
character or propensity.

8§ 90.404(2)(a), Fla. Stat. (1985) (enphasis added).

This Court addressed the proper standard regarding the
adm ssibility of reverse WIllians rule evidence in State v.
Savi no, 567 So. 2d 892 (Fla. 1990). I n Savino, the defendant
was charged with the first degree murder of his stepson by bl unt
trauma to the stomach. Ld. at 894. In his defense, Savino
sought to introduce evidence that his wife, the boy’'s natura
not her, allegedly killed her one-nonth-old daughter with a bl unt
i nstrunent seven years previously. 1d. The trial judge refused
to allow him to introduce this evidence. I n uphol ding the
court’s discretionary ruling, this Court stated:

The test for adm ssibility of simlar-fact evidence is

relevancy. WIllians v. State, 110 So. 2d 654 (Fla.),

cert. denied, 361 U S. 847, 80 S. Ct. 102, 4 L. Ed. 2d

86 (1959). When the purported relevancy of past
crinmes is to identify the perpetrator of the crinme
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being tried, we have required a close simlarity of
facts, a unique or "fingerprint" type of informtion,
for the evidence to be relevant. Drake v. State, 400
So. 2d 1217 (Fla. 1981); State v. Miisto, 427 So. 2d
1120 (Fla. 3d DCA 1983); Sias v. State, 416 So. 2d
1213 (Fla. 3d DCA), review denied, 424 So. 2d 763
(Fla. 1982). If a defendant's purpose is to shift
suspicion fromhinmself to another person, evidence of
past crim nal conduct of that other person should be
of such nature that it would be adm ssible if that
person were on trial for the present offense.
Evi dence of bad character or propensity to commt a
crime by another woul d not be adnmitted; such evidence
shoul d benefit a crimnal defendant no nore than it
shoul d benefit the state. Relevance and wei ghing the
probative value of the evidence against the possible
prejudicial effect are the determ native factors
governing the adm ssibility of simlar-fact evidence
of other crinmes when offered by the state. These sane
factors should apply when the defendant offers such
evi dence.

Ild. The Savino court found that the trial court did not abuse
its discretion in finding that the wife's alleged abuse of a
one-nonth-old child, in a different state, in a different
marriage, and in a different manner was not sufficiently simlar
to be adm ssible in Savino's trial.

Li kewise, in the instant case, assum ng Appellee could
establish that Katrina G addy was the actual conplai nant of the
sexual assault, there is not the type of "fingerprint”
simlarity required to be adm ssible as reverse Wllianms rule

evidence. See also Traina v. State, 657 So. 2d 1227 (Fla. 4th

DCA 1995) (stating that evidence of past crine nust neet

"fingerprint type" of simlarity test to be adm ssible as
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reverse Wllianms rule evidence). The nmurder in this case was

done by strangulation with a cloth ligature. Admttedly, the
victimwas found nude with a bottle inserted in her rectum but
there was no evidence of any type of forced sexual intercourse
before her nurder. There were no trauma injuries to her nouth,
vagi na, or anus, and no senen was found. (DAR: 270-72) .
Additionally, the victimwas set on fire after she was nurdered.
This is in stark contrast to the all eged sexual assault by David
Pearson described in the police report. In that case, the
victimreported that she was anally raped, but the perpetrator
claimed it was consensual sex and the victimsigned a waiver of
pr osecution. This incident, sonme ten days before Katrina
Graddy’s murder, does not neet the “fingerprint” type of
simlarity required to be adm ssible reverse Wllians rule
evi dence.

In addition to not being excul patory or adm ssible, the
trial court also erred in concluding that the report was

“suppressed” by the State. In Kyles v. Wiitley, 514 U S. 419,

437 (1995), the Supreme Court stated that the duty to disclose
favorabl e evi dence enconpasses evi dence known to the prosecutor
and those acting on behalf of the governnment, including the

police. More recently, in Strickler v. Geene, 527 U S. 263

(1999), the Court addressed the three conponents of a Brady
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claim The Strickler court further explained that the Brady
el ement of “due diligence” was not reached, “because it [was]
not raised in this case, the inpact of a showing by the State
t hat the defendant was aware of the existence of the docunents
in question and knew, or could reasonably discover, how to
obtain them” |d. at 287 n.33.%

In this case, the police report of the sexual assault coul d

17

Prior toStrickler, countless cases reference diligent discovery
in connection with Brady clains. See e.g., United States v.
Rodri guez, 162 F.3d 135 (1st Cir. 1998) (governnent has no Brady
burden to disclose evidence readily available to a diligent
defender); United States v. Jones, 160 F.3d 473, 479-80 (8th
Cir. 1998) (no Brady violation if +the defendants, using
reasonable diligence, could have obtained the informtion
t hemsel ves); United States v. Bailey, 123 F.3d 1381 (11th Cir.
1997) (to establish Brady viol ation, defendant nust prove, inter
alia, he did not possess evidence nor could he have obtained it
hi msel f with any reasonable diligence); United States v. LeRoy,
687 F.2d 610, 618 (2d Cir. 1982) (evidence is not "suppressed"
within the meaning of Brady if the defendant knew or shoul d have
known of "essential facts permtting himto take advantage of
any excul patory evidence"); United States v. Stewart, 513 F.2d
957, 960 (2d Cir. 1975) (government not required to disclose a
witness's prior testinony if the defendant is "on notice of the
essential facts which would enable himto call the w tness and
t hus take advantage of any excul patory testinony that he m ght
furnish"). Since Strickler, nunerous federal decisions
interpreting Brady continue to include “due diligence” as an
el ement of Brady. See e.g., United States v. Grintjes, 237 F.3d
876, 880 (7th Cir. 2001) (this court has repeatedly held that
Brady does not apply to evidence that a defendant woul d have
been able to discover hinself through reasonable diligence);
Johns v. Bowersox, 203 F.3d 538, 545 (8th Cir.) (there is no
suppressi on of evidence if the defendant could have | earned of
the information t hrough reasonable diligence), cert. denied, 121
S. C. 629 (2000).
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have easily been di scovered with due diligence. Defense counsel
was aware that the victim was allegedly raped by Pine about a
week before her nurder. (DAR: 818). Counsel was aware that the
victimreported the rape and that she probably did not use her
real nanme because there was a warrant out for her arrest.
(DAR: 824- 25) . G ven this information, defense counsel could
have ascertained the existence of the police report with due
di | i gence.

Finally, the State submits that the trial court erred in
concl udi ng that Appell ee suffered prejudice fromthe suppression
of this evidence. The court’s conclusion is sinply unsupported
by the record. Furthernore, this Court cannot give any
meani ngful review of the trial court’s order due to the tria
judge’s conplete lack of any analysis. The court sinply
concluded that “the Defendant suffered prejudice from the
suppression of the evidence.” (PCR: 809) . As noted above,
Appel |l ee did not suffer any prejudice because the information
contained in the police report would not have led to any
adm ssi bl e, excul patory evidence. Furt hernore, by defense
counsel’s own account, she knew that Pine had allegedly raped
the victimabout a week before the nurder and she knew t hat the
victimreported the rape by using a fal se nane. Defense counsel

al so stated that she had Pine’s real nanme, crimnal history, and
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hi s phot ograph. Because defense counsel had all of this
information, and could have easily obtained the police report
with due diligence, this Court should find that the trial court
erred in granting Appellee relief on his Brady claim

B. A Police Report Regarding Donald Snith at the Crine

Scene.

Def ense investigator Sonny Fernandez testified that he did
not recall having received a suppl enental police report prepared
by Tanpa Police O ficer T.A Law ess regarding statenents nmade
by Donald Smith at the crime scene. (PCT: 82-85). Def ense
counsel M na Mrgan, on the other hand, testified that she had
the report in her files. (PCT:292-93). Ms. Morgan testified
t hat she would have wanted to interview Donald Smth, but she
probably ran out of time. (PCT:293). She further acknow edged
that Officer “T.A. Lawl esw !® was |listed on the State’s notice of
di scovery. Ms. Morgan excused the officer wi thout taking his
deposition. (PCT:295-96). Upon further questioning, Ms. Mrgan

i ndicated that she probably excused Oficer Lawl ess from his

8There was a typographical error on Oficer Law ess’ | ast
name and al so on his badge nunber. Ms. Morgan testified that
the police report listed Oficer Law ess’ badge number as 627,
whereas the State’ s notice of discovery |isted his nunber as 62.
(PCT: 295) .

50



deposition because she did not have his report. (PCT:296-300). 1%
Ms. Morgan testified that had she seen the report, she would
have been able to locate Donald Smith and ask him how he had
know edge about the nurder while standing outside the crine
scene. (PCT: 300-02).

Clearly, the State did not suppress the report filed by
O ficer Lawmess. M. Mdirgan initially acknow edged that she had
the report, but subsequently speculated that her decision to

excuse the officer fromhis deposition was because she probably

did not have the report. See Jennings v. State, 782 So. 2d 853,
861 (Fla. 2001) (stating that if defense counsel knows of
information prior to trial, there can be no Brady violation).
In this case, there were indications in the original tria
record that the State provided suppl enmental crinme scene reports
in additional discovery.? (DCAR:822). G ven defense counsel’s
testimony that she had the police report in her files, it cannot
be established that the State suppressed the suppl emental police
report.

Even if defense counsel did not have the report, Officer

®Ms. Morgan did not offer an explanation as to her earlier
testinony that she had the report. (PCT:292-93).

20At the evidentiary hearing, the police report was narked
as exhibit 18, a copy of a TPD auxiliary report (PCR: 650), and
the State’'s notice of additional discovery filed in October
1986, lists a TPD Auxiliary Report. (DAR 822).
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Lawm ess was listed on the State’s notice of discovery and was
avail abl e for deposition. (DAR 812). Wth the exercise of due
dil i gence, defense counsel would have obtained the infornmation
contained in the police report authored by O ficer Lawl ess. See

Occhicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000) (stating

that a Brady claim cannot stand if a defendant knew of the
evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been w thheld
fromthe defendant). The trial judge found that counsel was not
ineffective for failing to properly investigate Appell ee’ s case.
However, this Court should find that the trial judge erred in
granting relief on this aspect of Appellee’ s Brady cl ai mbecause
the police report was not withheld from defense counsel.

I n addition, Appellee did not suffer any prejudice fromnot
obtaining the report. Even assum ng counsel could | ocate Donald
Smth in time for trial, and assumng Smth gave credible
testinmony at the evidentiary hearing, it is clear that M. Smth
woul d not have testified about his conversations wth David
Pear son. As a review of M. Snmth's testinony at the
evidentiary hearing establishes, David Pearson was one of his
cl osest friends and Donald Smth would not have “snitched” on
him At the crime scene, Smith would not tell the police who

gave himthe information that sonmeone had been choked, but he
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claimed he would have told them if they approached him | ater
(PCT: 245). Despite this claim Smth stated that he never went
to the police with his information because he was best friends
with David “Pine” Pearson and he lived in the projects and could
not be | abeled a snitch. (PCT:248-51). Thus, even if Appellee
had obtained O ficer Law ess’ report, it woul d not have produced
any adm ssi bl e excul patory or inpeachment evidence.

C. A Police Report Regarding an Interview with Donald

Smth.

The trial court’s order granting Appellee relief nentions
“[a] police report regarding an intervieww th Donald Smth” as
Brady materi al that the State suppressed. (PCR: 808) .
Under si gned counsel is unaware of any police report detailing an
interview with Donald Smth (other than Defense Exhibit 18, the
TPD auxiliary report authored by Officer Law ess discussed in
subsection B, supra). In fact, Donald Smith testified at the
evidentiary hearing that he never spoke with the police other
than at the crine scene. (PCT:245-62). Because the w tness, by
his own testinony, never gave an interview to the police other
than at the crinme scene, the trial court erred in finding that
the State suppressed an apparently nonexi stent police report.

D. A PSI Regarding M. Birkins' Crimnal History.

M na Mrgan testified that she did not receive Flemie
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Birkins’ presentence investigative report (PSI) prior totrial.?
(PCT: 311). Ms. Morgan testified that the PSI, along with an
FDLE rap sheet, would probably have allowed her to realize that
t he scoresheet she was provided was inaccurate. (PCT:311-12).
The scoresheet provided to her prior to trial indicated that M.
Birkins scored to a range between 3% to 4% years. (PCT:312).
According to the prosecutor, M. Birkins' original scoresheet
was incorrectly conputed by another prosecutor and Birkins
really scored between 9 to 12 years. (PCT:336; Defense Exhi bit
10) .

At  Appellee’'s trial, defense counsel established that
Birkins was awaiting sentencing on his pending burglary and
grand theft charges and he would not be sentenced on his open
plea until Decenber 19, 1986, about three weeks after his
testimony. (DAR:292-93). Defense counsel was al so aware that
Birkins had eight prior felony convictions and could be
sentenced as a habitual felony offender. (DAR:300-01). Bot h
t he prosecuting attorney and defense counsel questioned BirKkins
about his sentencing scoresheet range of 3% to 5% years in
prison. (DAR: 308-09).

Even resol ving the conflicting testinony in Appellee’ s favor

2IAt M. Birkins sentencing hearing, the prosecutor, Joe
Epi scopo, stated that he had previously provided Birkins’ PSI to
M na Morgan and it was avail able at Appellee’ s trial. (PCT:43).
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and assum ng the PSI was suppressed by the State,?? the trial
court’s finding that he suffered prejudice from the non-
di scl osure is erroneous. As explained by the United States

Suprene Court in Kyles v. Wiitley, 514 U S. 419, 437 (1995) a

"showi ng that the prosecution knew of an item of favorable
evi dence unknown to the defense does not anount to a Brady
violation, wthout nore." In addition, the defendant nust
establish that his defense was prejudiced by the State's
suppressi on of evidence, in other words, that the evidence was
mat eri al . The United States Suprene Court articulated the
specific test for determning the materiality of evidence in
order to nmeet the prejudice prong of Brady:
[ E] vidence is material only if there is a reasonable

probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have

been different. A "reasonable probability" is a
probability sufficient to undernm ne confidence in the
out cone.

United States v. Bagley, 473 U.S. 667, 682 (1985). A show ng of

materiality "does not require denonstration by a preponderance
t hat di sclosure of the suppressed evidence woul d have ultinmately
resulted in the defendant's acquittal." Kyles, 514 U S. at 434.

Rat her, as the Supreme Court expl ai ned:

22At Birkins' sentencing hearing, the prosecutor stated that
he had provided defense counsel a copy of the PSI prior to
trial. See Defense Exhibit 10.
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[TIThe materiality inquiry is not just a matter of

det erm ni ng whet her, after discounting the incul patory

evidence in |light of the undisclosed evidence, the

remai ni ng evidence is sufficient to support the jury's

concl usi ons. Rat her, the question is whether "the

favorabl e evidence could reasonably be taken to put

the whole case in such a different light as to

underm ne confidence in the verdict."
Strickler, 527 U S. at 290 (quoting Kyles, 514 U S. at 435)
(citations omtted).

In this case, the alleged suppression of Flemnie Birkins’
PSI had absolutely no effect on the proceedings. Def ense
counsel indicated that if she had seen the PSI and FDLE rap
sheet, she would have probably figured out that Birkins
scoresheet range was incorrectly scored. Although this is pure
after-the-fact speculation on trial counsel’s part, the fact
remains that she effectively cross-examned M. Birkins at
Appellee’s trial and established that he had eight felony
convictions and coul d be sentenced as a habi tual fel ony of fender
on his burglary and grand theft charges. Despite his extensive
record, M. Birkins expected to receive a 3 year sentence on his
pendi ng charges based on his open plea. (DAR: 293) . Def ense
counsel also elicited the fact that Birkins had filed a pro se
nmotion for release on recognizance wherein he asked to be
rel eased on his pending charges and nentioned that he was a
witness for the State in a first-degree nmurder case. (DAR: 302-

10) .
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Clearly, even if the jury was aware that Birkins scored
between 9 and 12 years on the sentenci ng scoresheet, rather than
the reported 3% to 4% years, such a fact woul d not have affected
the jury's credibility determnation of Birkins. The jury was
aware that Birkins had an extensive record and faced a possible
| engthy prison sentence on his pending charges, perhaps even
being sentenced as a habitual felony offender. Bi r ki ns
testified that he was not seeking any type of deal for his
testi nmony. In fact, Birkins did not even inform his own
attorney that he was speaking with |law enforcenent officers
about Appellee’s jail-house confession. The jury was aware,
however, that Birkins had witten his judge seeking a rel ease on
his own recogni zance for, anmong other reasons, being a State
witness in Appellee’ s trial. Gven this information, the fact
that Birkins nmay have scored to a slightly higher range would
not have affected the jury's perception of Birkins’ testinony.
Accordingly, the State submts that the trial judge in the
instant case erred in making his nonspecific finding that
Appel | ee was prejudiced by the State’'s all eged suppression of
Fl etmi e Birkins' presentence investigation report.

E. A Mtion Drafted by M. Birkins.

I n August 1986, Flemmie Birkins filed a handwitten notion

for probation in his pending case that was contained in his

57



court file. (PCT: 39, 57). Def ense counsel M na Morgan
testified that she did not have the docunment at the tinme of
trial. (PCT:312). M. Morgan did not testify that the docunment
cont ai ned any i npeachnment evi dence. |In fact, collateral counsel
never questioned any of the postconviction wi tnesses about this
docunent in any detail. (PCT:39, 312). When briefly discussing
Birkins’ motion, the prosecuting attorney, Joe Episcopo, noted
that Birkins did not ask his judge for any type of break because
he was a witness in the Holton case.?

The postconvictiontrial judge clearly erred in findingthat
Birkins’ pro se notion for probation constituted Brady materi al
that was suppressed by the State and resulted in prejudice to
Appel | ee. First, the State questions whether this docunment
contai ned any inpeachment or excul patory material. Def ense
counsel never identified how she woul d have used this document
to inmpeach Birkins. Counsel may have been allowed to confront
Birkins with the fact that he indicated in his notion that he
could potentially help the police as an informant, but this is
not necessarily inmpeaching evidence. Obviously, if the notion
cont ai ned any substantial inpeachnment value, trial counsel woul d

have, at a mninmum identified it at the evidentiary hearing and

2In the notion, Birkins stated that he could hel p the Tanpa
Police Departnment and narcotic squad as an informant. See
Def ense Exhibit 6.
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di scussed how it affected Appellee’s case.

Second, the nmotion was never suppressed by the State.
Al t hough defense counsel testified that she did not have the
nmotion at the time of trial, it was undisputed that the docunent
was contained in Birkins' court file; a public record contai ned
inacourt file that coul d have easily been i nspected by counsel
prior to trial. See § 119.01(1), Fla. Stat. (1985) (stating
that it is the policy of this state that all state, county, and
muni ci pal records shall at all times be open for a personal
i nspection by any person). Finally, the fact that defense
counsel did not have the notion obviously did not result in any
prejudice to Appellee. As noted, defense counsel never
testified to any inpeachment value to the notion and never
clai med that the disclosed informati on was of such a nature that
confidence in the outcome of the trial was underm ned.
Accordingly, this Court should find that the trial judge erred
in granting Appellee relief as to this claim

F. The Transcript of M. Birkins' Sentencing Hearing.

M na Morgan testified at the evidentiary hearing that she
was never given a copy of Flemie Birkins’ sentencing hearing
hel d on Decenber 19, 1986, sonme two weeks after the concl usion
of Appellee’ s trial. (PCT:312-13). M. Mrgan did not file her

notice of appeal in Appellee’'s case until January, 1987.
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(PCT:313). She testified that she never knew Fl emmie Birkins’
sentence until a few years before Appellee’ s postconviction
evidentiary hearing. (PCT:313).

At  Appellee’ s trial, MVs. Morgan questioned Birkins
ext ensively about his pending charges, his open guilty plea to
the court, and his anticipated three year sentence. (DAR 292-
310). M. Birkins testified that he entered a guilty plea, open
to the court, but he expected to be sentenced to three years,
with credit for time served.? (DAR: 293, 310). Defense counsel
was aware of Birkins schedul ed sentenci ng hearing on Decenber
19, 1986, and was al so aware of the presiding judge.

The State submts that the trial judge incorrectly concl uded

that the transcript of Birkins’ sentencing hearing constituted

Brady material. Al t hough the court proceeding took place in
Decenber, 1986, the hearing was not transcribed until February

10, 1988. See Defense Exhibit 10. The sentencing hearing took
pl ace in open court on a date defense counsel was well aware of,
t hus, had counsel found it relevant and i nportant to attend, she
could have easily attended the hearing. Even if she did not
attend the hearing, it would not be difficult to determ ne the

sentence i nposed on that date. 1In short, had counsel exercised

2Birkins originally testified that he had already been
sentenced to three years, but clarified that his final sentence
heari ng was schedul ed for Decenber 19, 1986. (DAR 292-93).
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any diligence, she would have been able to ascertain the
sentence Birkins received.

Addi tionally, Appellee suffered no prejudice from failing
to have Birkins' sentencing transcript. Adm ttedly, the
prosecut or acknowl edged at Birkins’ sentencing hearing that the
scoresheet had been inproperly calculated, see sub-issue D
supra, but this fact would not have affected the jury’'s
credibility determnation of Birkins' testinony. At the
evidentiary hearing, Birkins testified that he rejected a plea
deal to three years in prison and was ultimately sentenced
pursuant to his open guilty plea to jail, community control,
house arrest, and probation. (PCT: 138-39). M. Birkins was
unhappy with this sentence and indicated that he would have
never taken a plea to “all that.” (PCT:139). Even if defense
counsel was aware that Birkins scored to a range of 9 to 12
years, this would not have altered the jury's view of his
testi nmony. Accordingly, the trial judge erred in granting
Appel | ee postconviction relief on this claim

G A FDLE Report.

M na Morgan testified that she did not believe that she
received a copy of an FDLE rap sheet on Flemie Birkins.
(PCT:312). She stated that if she had this docunent, she coul d

have counted Birkins’ prior convictions and realized that his
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scoresheet was m scal cul at ed. (PCT: 312). Of  course, at
Appellee’s trial, counsel questioned Birkins about his eight
prior felony convictions. Counsel also noted that each of
Bi rkins’ pending offenses carried five years each, and there was
a possibility that those ternms could be doubled if he was
sentenced as a habitual felony offender. (DAR 301).

Even if this Court finds that the State did not disclose the
FDLE rap sheet based on defense counsel’s equivocal statenents,
there was no showi ng that Appellee suffered any prejudice from
the alleged suppression. As previously argued, even if counsel
di scovered t hat Bi r ki ns’ scor esheet range had been
m scal cul ated, such a revelation would not have affected the
out come of the proceedings. Defense counsel made sure the jury
was aware that Birkins had eight prior felony convictions and
had served tinme in prison on four occasions.? At the tinme of
his testinmony, Birkins had two pendi ng charges that carried five
year terms, with the possibility of having the terns increased
if he was sentenced as a habitual offender. Despite this

record, Birkins testified that he expected to be sentenced to

50f course, the rap sheet itself would not have been
adm ssible in evidence. |If Birkins had denied his prior eight
convictions, defense counsel would have only been allowed to
i npeach himwi th certified records of his convictions, not the
rap sheet. See lrvin v. State, 324 So. 2d 684 (Fla. 4th DCA),
cert. denied, 334 So. 2d 608 (Fla. 1976); Peterson v. State, 645
So. 2d 10 (Fla. 4th DCA 1994).
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three years. The jury had all of this information and could
factor it intotheir credibility determ nation. Thus, there was
no prejudice suffered by Appellee given the all eged suppression

of the rap sheet.

H. A Letter From M. Birkins Indicating he was a
Confidential |Infornmant. 26

M na Morgan testified that she did not have a handwitten
letter from Flemmie Birkins to the Departnent of Corrections
wherein he indicated that he had assisted the Tanpa Police
Departnment in cutting down the crine rate. (PCT:315-17). Ms.
Morgan stated that she would have used the letter to cross-
exam ne Birkins. (PCT:317).

At Appellee’ s trial, Ms. Morgan questioned Birkins about his

26The letter the trial judge is apparently referring to did
not specifically state that Birkins was a confidentia
informant, rather Birkins stated in a 1978 letter to the parole
board that he had “hel p[ed] the Tanpa Police Departnment to cut
down own (sic) the crine rate.” (PCR: 564) . According to
collateral counsel’s third amended postconviction notion,
Birkins also indicated in a separate interview with police in
1984 that “he worked for the police as a C1I..” (PCR: 564) .
Def ense counsel did not allege that the State failed to discl ose
this informati on under Brady, rather this allegation was made in
the context of an ineffective assistance of counsel claim
(PCR: 564) . As previously noted, the trial judge rejected
def ense counsel’s ineffective of assistance clains.
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pro-se notion for release on recogni zance. (DAR: 303-05). I n
his notion, Birkins stated that he knew “several nmenbers of |aw
enf orcenent who are willing to conme and testify in nmy behal f.”
(DAR: 304) . As previously discussed, defense counsel also
effectively cross-exan ned Birkins on a nunber of other issues,
including his prior record, his pending charges, and any
possi bl e deal he had i n exchange for his testinony. Adnittedly,
def ense counsel was unable to cross-exam ne Birkins about his
assi stance with the Tanpa Police Departnent “in cutting down the
crinme rate,” but such an om ssion was not so prejudicial as to
create a reasonable probability that the outcone of the
proceedi ng would have been different had the evidence been
di scl osed to defense counsel or discovered by counsel wth

reasonabl e diligence. See Young v. State, 739 So. 2d 553, 559

(Fla. 1999) (stating that “[t]he ultinate test in backward-
| ooki ng postconviction analysis i s whether information which the
St ate possessed and did not reveal to the defendant and which
i nformation was thereby unavail able to the defendant for trial,
is of such a nature and wei ght that confidence in the outcome of
the trial is underm ned to the extent that there is a reasonable
probability that had the information been disclosed to the
def endant, the result of the proceeding would have been

different”). Accordingly, this Court should reverse the tria
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court’s generic finding under Brady that Appellee suffered

prejudice fromthe all eged suppression of this evidence.
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| SSUE 11
THE TRI AL JUDGE ERRED I N GRANTI NG APPELLEE
RELIEF ON HI'S CLAIM OF NEWY DI SCOVERED
EVI DENCE.

In Claimlll of Appellee’ s postconviction notion, Appellee
claimed that newly discovered evidence consisting of
m tochondrial DNA (nt DNA) testing disproved testinony presented
at Appellee’'s trial. Specifically, three hairs were recovered
fromthe victims nmouth at the nedical examner’'s office. At
trial, the State presented the testimony of FBI agent John Quill
who testified that the hairs exhibited Negroid characteristics.
(DAR: 313-17). As such, the agent coul d not exclude Appell ee as
the contributor. (DAR 317). O the three hairs found, two were
of insufficient length to determne their origin. One of the
hairs came froma transitional area of the body; either froman
area on the back of the neck or from an area between the | ower
abdomen into the pubic area or the | ower pubic area to the anus.
(DAR: 321-22). The agent further testified that he could not
exclude any person with Negroid hair as the contributor of the
hair, including the victim (DAR: 320).

During Appellee’ s closing argunent, defense counsel argued
that the hairs were consistent with any bl ack person. G ven the
fact that the victimwas found in a bl ack nei ghborhood, this was

not surprising. Def ense counsel effectively argued that the
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hairs could have belonged to a nunmber of people, including
Appel l ee, the victim or the person defense counsel argued may
have comm tted the of fenses, Johnny Lee Newsone. (DAR: 664-65).
During his closing argunent, the prosecutor admtted that the
hairs found in the victims muth could not be linked to the
def endant. However, the prosecutor asserted that the hairs were
probably not the victim s because FBI agent Quill had testified
that one of the hairs cane fromeither an area around her pubic
area or an area on the back of her neck. The prosecutor
rhetorically asked, “I would just defy anybody to tell me how
t hose are her hairs, how she got them” (DAR: 708).

At the postconviction evidentiary hearing, testinony was
presented fromDr. Terry Melton, a mDNA forensic expert, that
the three hairs did not match Appellee and were exclusively
different than his hair. (PCT: 29). The three hairs were
consistent with originating fromthe victim or a relative of
the victim (PCT: 33).

In granting Appellee relief on this claim the trial judge
f ound:

As to claimlIll-f, Defendant fails to neet the
standard of newly discovered evidence and requests
| eave to anend this claim pending further
i nvestigation. However, the Court held an evidentiary
hearing on this claim During the evidentiary
heari ng, evidence was presented regarding the
m tochondrial DNA testing of three hairs found in the

victim s nouth. (See Hearing Transcript, attached).
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During trial, testinmony was presented that attenpted
to link these hairs to the Defendant. The testinony
of the DNA expert conclusively excluded the Defendant
as a contributor of these hairs. The testinony
presented indicated that the hairs were nost |ikely
from the victim herself. Consequently, the Court
finds merit with regard to claimlll-f of Defendant’s
Motion as it pertains to the DNA evidence and the
hairs in the victim s nouth.

The Court does not find that the State
intentionally mslead (sic) the jury or presented
fal se evidence. The State presented evidence based on
the medical technology available at the tinme of
Defendant’s trial. Subsequent advancenents in DNA
testing now show that this testinmony was incorrect.
Consequently, the evidence which may have been relied
on by the jury is false. The argunent made during the
trial is now unsupported. As such, the Defendant is
entitled to relief on this claim

(PCR:813). The State submits that the trial court erred in his
factual findings which formed the basis of his |egal analysis
under this claim Furthernore, the trial judge erred in his
application of the applicable | egal standard.

Appel l ee raised this claimas a newmy discovered evidence
claim The trial court initially stated in his order that
Appel l ee “fails to neet this standard,” but the court continued

to address the claim and ultimtely granted Appellee relief

under this theory. In Jones v. State, 591 So. 2d 911, 915-16
(Fla. 1991), this Court stated that newly discovered evi dence
is evidence that nmust have been unknown by the trial court, by
the party, or by counsel at the time of trial, and it nust

appear that the defendant or his counsel could not have known of
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t he evidence by the use of diligence. For a defendant to obtain
relief based on newmy discovered evidence, the evidence nust be
of such a nature that it would probably produce an acquittal on
retrial. 1d. at 915. In order to determ ne whether the newly
di scovered evidence would be of such a nature as to produce an
acquittal on retrial, the trial judge is required to consider
all newly discovered evidence which would be adm ssible at tri al
and then evaluate the weight of both the newly discovered
evi dence and the evidence which was i ntroduced at trial. 1d. at
916.

Inreviewing atrial court's order followi ng an evidentiary
hearing on a clai mof newy di scovered evidence, this Court nust
det erm ne whether the trial court applied the right rule of |aw,
and whet her conpetent, substantial evidence supports the court’s

ruling. Jones v. State, 709 So. 2d 512, 532 (Fla. 1998) (Shaw,

J., dissenting).

In reviewing a trial court's application of the
[relevant] law to a rule 3.850 notion follow ng an
evidentiary hearing, this Court applies the follow ng
standard of review As long as the trial court's
findings are supported by conpetent substanti al

evidence, “this Court wll not ‘substitute its
judgnment for that of the trial court on questions of
fact, likewi se of the credibility of the witnesses as

well as the weight to be given to the evidence by the
trial court.’”

Blanco v. State, 702 So. 2d 1250, 1252 (Fla. 1997) (quoting

Denps v. State, 462 So. 2d 1074, 1075 (Fla. 1984)).
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In the case at bar, the trial court initially stated that
Appellee failed to neet the standard for a newy discovered
evidence claim Although silent as to his reasoning for this
conclusion, the State submts that Appellee has failed to neet
the two prongs outlined in Jones in that the claimis not “newy
di scovered” and the nt DNA evi dence woul d not be evidence of such

a nature that it would probably produce an acquittal on retrial.

As to the first prong of Jones, any claim of newly
di scovered evidence in a death penalty case nust be brought
within one year of the date such evidence was discovered or
could have been discovered through the exercise of due

diligence. See Buenoano v. State, 708 So. 2d 941, 947-48 (Fla.

1998); see also Fla. R Crim Pro. 3.851(b)(4) (providing for
extension of time for filing of nmotion for postconviction relief
wher e counsel makes a show ng of good cause for the inability to
file the postconviction pleadings within the one-year tine
period). Col | ateral counsel did not raise the instant claim
until his “third” amended nmotion filed on January 8, 2001.?%

(PCR: 582-84). Clearly, counsel did not tinmely raise this claim

27"This was actually Appellee’'s fifth amended noti on. Hi s
four previous notions were filed on July 21, 1992, January 12,
1993, April 15, 1998, and July 1, 1998. (PCR: 23-45; 46-91; 123-
39; 140-266).
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Counsel coul d have di scovered that the hairs were not Appellee’s
| ong before he filed his notion to inspect the hairs in January,
1999 and his newly discovered evidence claimin January, 2001.

See generally Zeigler v. State, 654 So. 2d 1162 (Fla. 1995)

(upholding trial court’s rejection of newly di scovered evi dence
cl ai m based on DNA evidence as tinme barred because DNA testing

was recognized in this State as valid in 1988); Bolin v. State,

Case No. 95775, 793 So. 2d 894 (Fla. 2001) (although not
di scussed in its witten opinion, this Court may take judici al
notice of the briefs filed in this case wherein it was di scussed
that m DNA testing was done by the FBI in 1992).

More inportantly, however, the State submts that Appellee
cannot establish the second prong of Jones, i.e., that the nt DNA
evidence would be of such a nature that it would probably
produce an acquittal on retrial. In fact, the trial judge never
made a finding that the evidence was of such a nature that it
woul d probably result in an acquittal. (PCR:813). |In granting
Appellee relief on this claim the postconviction judge found
that the trial testinmony regarding the hairs was “incorrect.”
(PCR:813). The State submts that the judge m sinterpreted the
underlying trial testinmony and his findings are not supported by
t he record.

As previously discussed, the evidence at Appellee’s trial
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fromFBI agent Quill was sinply that three hairs were di scovered
in the victims nouth and the hairs were of Negroid origin.
There is nothing “incorrect” about this testinmony. Admttedly,
subsequent nt DNA testing established that the hairs were not
Appellee’s and were probably the victinms hair, but this
scenari o was presented at trial bel ow by defense counsel during
her closing argunent. Furthernore, the hairs were not a
critical piece of evidence given the other evidence of
Appel lee’s quilt. Thus, it cannot be said that the mt DNA
evidence is of such a nature that it would probably produce an
acquittal.

In addition, the court granted relief on this claim based
on a finding that “[t]he argument made during the trial is now
unsupported.” Defense counsel argued in her closing argunent
that the hairs found in the victinis mouth were Negroid hairs
that could have come fromany bl ack person, including Appell ee,
the victim or other suspects. The prosecutor responded to this
argument and admtted that the evidence introduced did not
establish that the hairs bel onged to Appellee. The prosecutor
t hen asked the jury to use their commpn sense and presented t hem
with a rhetorical question: “lI would just defy anybody to tell
me how those are her hairs, how she got them” (DAR: 708).

Arguably, the prosecutor’s rhetorical question has now been
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answered with the evidence of the mt DNA testing, but when vi ewed
in the context of both the defense and State’'s closing
arguments, this evidence has not called into question the
validity of the jury's verdict. Obvi ously, the jury was not
“msled” as the trial judge properly found. The State’s
argunent was a common sense argunment based on the evidence
i nt roduced. The jury was well aware that the attorneys’
argunments were not evidence and that they should rely on the
evi dence presented fromthe witness stand. Furthernore, defense
counsel made a counter argunent that was based on the evidence,
i.e., the hair could have belonged to any person with Negroid
hair, including the victim herself. Thus, the State submts
that the trial judge erred in concluding that Appellee was
entitled to relief based on this claim Accordingly, this Court
shoul d reverse the trial court’s order based on his erroneous
finding that newly discovered evidence entitles Appellee to

relief.
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| SSUE 111
THE TRI AL JUDGE ERRED | N CONCLUDI NG THAT THE
CUMULATI VE EFFECT OF THE ALLEGED ERRORS
DEPRI VED APPELLEE OF A FAIR TRI AL.

The trial judge concluded that the Brady errors and the
newl y di scovered evidence claimbased on the m DNA test results,
when vi ewed cunul ati vely, could not be consi dered harm ess. The
cunul ative analysis standard that nust be conducted when

considering these two clains is simlar in nature. See

Li ght bourne v. State, 742 So. 2d 238, 247-48 (Fla. 1999)

(review ng Brady and newl y di scovered evidence cl ai mand findi ng
that there was no “reasonabl e probability” of a different result
in the guilt phase under the defendant’s Brady claimand, even
if considered as newly discovered evidence, the evidence woul d
not “probably produce an acquittal on retrial”) (citations
onmi tted).

In this case, there is no “reasonable probability” of a
different result based on Appellee’s Brady claim nor is the
nm DNA test results evidence of such a nature that it would
probably produce an acquittal on retrial. The Brady claim
centered around evidence regarding Fl emmi e Birkins and evi dence
that David “Pine” Pearson allegedly raped the victima week or
so before her nurder. The other item involved Donald Smth's

statements at the scene of the crinme, which as previously
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di scussed, would not have resulted in linking David Pearson to
the crinme scene. This evidence, viewed cunmulatively with the
nm DNA test results establishing that the hair in the victims
nout h was probably her own, does not establish that Appellee
woul d obtain a different result on retrial.

The evi dence at trial established that Appell ee used cocai ne
and had sought drugs fromthe victimprior to her death. On the
ni ght of her nurder, Johnny Newsone and Carrie Nelson observed
Appel | ee at the abandoned crack house on Scott Street. Johnny
Newsone testified that Appellee was talking with the victim at
approximately 11: 00 p.m, and Carrie Nelson testified that she
saw Appel | ee enter the house around 11: 00 p.m According to M.
Newsone, Appellee had in his possession that evening a shaving
kit that was simlar to the kit found in M. Schenck’s vehicle
the follow ng norning.?®

M. Schenck testified about picking up a hitchhiker with a
shaving kit and driving to the house where the nmurder occurred.
After the hitchhiker exited the vehicle, M. Schenck fell asleep
in his car and did not wake up until the next norning when the

house was on fire. When shown a photopack containing a picture

28Al t hough M. Newsone recanted his testinony at the
evidentiary hearing, the trial judge did not find that he was
credible. The court noted that M. Newsome had gi ven consi st ent
statenents under oath at deposition and to |aw enforcenent
officers. (PCR 811-12).

75



of Appellee, M. Schenck said that Appellee | ooked nost |ike the
hi t chhi ker, but he could not positively identify Appellee. He
al so pi cked Appell ee out of the courtroomand testified that he
| ooked I|iked the hitchhiker. M. Schenck described the
hi tchhi ker and testified that he was wearing a white T-shirt
with red letters and the hitchhiker had nmentioned sonething
about Clearwater.?® \When shown a picture of the shirt seized
from Appellee’s room M. Schenck testified that the shirt
| ooked I'i ke the one the hitchhi ker wore.

When questioned by |aw enforcement officers, Appellee
initially stated that he had not been inside the house for a
coupl e of weeks before the nmurder and he had never been inside
the front of the house where the victim was found. The
det ecti ve took phot ographs of scratch marks on Appel |l ee’s chest 30
and questioned him about scratches on his knuckle. Appel | ee
gave varying stories about how he injured his knuckle, first he
said he was in a fight, then he clainmed he cut it on a w ndow.
After discovering a pack of cigarettes in the front roomwth

Appel lee’s fingerprints, Detective Durkin again questioned

29The shirt had an enblem from the Building & Mintenance
Division of the city of Clearwater on it. (DAR 930).

30The nedical exam ner testified that the scratches were
consistent with having been made within the last 2-3 days.
( DAR: 285) .
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Appel | ee. When shown the photograph of the crinme scene,
Appel | ee changed his story and admtted to being in the front of
t he house and cl ai mred he had not been there for approxinmately a
week before the interview 3! Appel l ee again denied being
anywhere around the house on the day of the nurder. When
confronted with information that Johnny Newsome had seen him
there that night, Appellee again changed his story and
acknow edged that he was there, but claimed it was in the
af t ernoon.

VWile in jail, Appellee confessed to Flemie Birkins that
he had strangled the victi mand then went and bought gas and set
the house on fire. As noted in Issue |, Flemie Birkins
recanted and testified at the evidentiary hearing that he had
lied at trial. The State noted that M. Birkins had given
consi stent statements to |law enforcenent officers and while
under oath in a deposition and while under oath at Appellee’s
trial. In addition, M. Birkins was given a lie detector test
whi ch reveal ed that he showed no deception when giving these
st at ement s. Al t hough the postconviction trial judge did not
address M. Birkins' credibility in his order, the sanme anal ysis

the court utilized in determ ning that M. Newsone’s recantation

31The interview was on June 26, 1986, and the victim was
di scovered in the burning house in the early norning hours of
June 23, 1986.
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was unpersuasive applies to M. Birkins' recantation; both nen
gave consi stent statenents to | aw enforcenent officers and while
under oath at depositions and trial.3% Thus, the State submts
that M. Birkins recantation is unpersuasive.

Appel | ee presented an alibi defense in an attenmpt to show
t hat he was at Sol don “Red” Cl emmons house on the night of the
murder. Defense counsel also attacked M. Schenck’s inability
to positively identify the hitchhiker as Appellee. Def ense
counsel cross-exam ned Fl emmi e Bi rki ns about his pendi ng charges
and his cooperation with |aw enforcenent officers. Appel | ee
al so called a couple of detectives and a gas station attendant
to establish that Birkins's jailhouse confession testinony was
not credi ble. Defense counsel was all owed to present deposition
testimony from an wunavailable wtness that the victim a
prostitute, had got into a car with a black mal e who was not the
def endant at about m dnight on the night of her nurder. The
jury rejected Appellee’s defense.

Based on this evidence, the State submts that even view ng
the alleged Brady violations and mt DNA evi dence coll ectively,
the trial judge erred in finding that Appellee was entitled to

relief. Once again, it nmust be noted that the trial court never

M. Birkins also gave a consistent statenment while taking
a pol ygraph exam nati on.
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stated that any of these errors would have “probably produced an

acquittal on retrial,” Jones v. State, 709 So. 2d 512, 521 (Fl a.

1998), or that there was a “reasonable probability” of a

different result in the guilt phase, Kyles v. Wiitley, 514 U. S

419, 434 (1995). In addition to failing to apply the proper
st andard when anal yzi ng Appellee’s clains, the trial court erred
in his findings of fact. As argued in Issues | and IIl, supra,
the trial judge erred in finding that Appellee was entitled to
relief on either of these clains. Accordingly, Appellee is
unabl e to conbine two neritless clainms together in an attenpt to

create a valid “cumul ative error” claim See Spencer v. State,

27 Fla. L. Weekly S323 (Fla. 2002) (denying defendant’s clains
that he was deprived of a fair trial by the cumulative errors
that occurred during his trial proceedings because clains of
error are either procedurally barred or without nmerit); Mann v.
Moore, 794 So. 2d 595 (Fla. 2001) (finding no cunul ative effect
to consider where all <claims were either neritless or

procedural ly barred).
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CONCLUSI ON

I n conclusion, Appellant respectfully requests that this
Honorable Court reverse the trial <court’s order granting

Appell ee a new tri al
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