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PRELI M NARY STATEMENT

Citations in this brief to designate references to the

records, followed by the appropriate page nunber, are as

fol | ows:
‘R __ 7 - Record on direct appeal to this
Court,
“PCGR 7 - Post conviction record on appea
“PCT. __ 7 - Evidentiary hearing transcript
“DEx. 7 - Defense exhibits entered at the
evidentiary hearing and nade part of
t he post conviction record on appeal.
“S Ex. ” - State exhibits entered at the

evidentiary hearing
Al other citations will be self-explanatory or wll
ot herwi se be expl ai ned.

STATEMENT OF THE CASE

The Initial and Reply Briefs filed in Murdenti v. State,
Case No. SC02-1159, should be considered in conjunction with
M. Mordenti’s habeas petition and this reply as those
pl eadi ngs provi de additional context and background to the
i ssues presented herein.

ARGUMENT | N REPLY

CLAI M |

PLAI' N AND FUNDAMENTAL ERROR OCCURRED ON

DI RECT APPEAL WHEN THI S COURT WAS

M SI NFORMED REGARDI NG EVI DENCE | N THE CASE
AND MADE RULI NGS ACCORDI NG TO THAT

M SI NFORVATI ON.  APPELLATE COUNSEL ALSO
RENDERED | NEFFECTI VE ASSI STANCE OF COUNSEL
I N PROVI DI NG THI 'S COURT W TH | NCORRECT
FACTS. MR MORDENTI WAS DENI ED HI S
CONSTI TUTI ONAL RI GHT TO A RELI ABLE DI RECT



APPEAL AS A RESULT.

In this Court’S opinion denying M. Mrdenti’s direct
appeal, this Court found the adm ssion of Barnes’ testinony to
be error, but ruled that “the elimnation of the cellmte’s

testi nony woul d not have changed the outcone.” Mrdenti v.

State, 630 So. 2d at 1085. Cdearly, this Court was msled by
the State as to who Horace Barnes was and his rel ationship
with M. Mrdenti. He was not a cellmte of M. Mrdenti. He
was a bank robber who was apprehended and prosecuted by
federal authorities as a result of the assistance provided by
M. Mrdenti. M. Mrdenti argued in his habeas petition that
“Ir]eliance upon this incorrect information constitutes plain
error and fundanmental error not subject to harnl ess analysis.”
For the proposition that fundamental error is not subject to

harm ess error analysis, M. Mrdenti cited Reed v. State, 837

So. 2d 366, 369-70 (Fla. 2002), wherein this Court stated,
“[f]lundanental error is not subject to harm ess error
analysis.” Yet, despite this Court’s statenent in Reed, the
State in its Response characterizes M. Mrdenti’s “contention
is neritless and at or near the border separating the
i nsubstantial fromthe frivolous.” Response at 6.

Anot her way to view M. Mrdenti’s contention is that the
error was structural in nature. Certain constitutional error
constituting “structural defects in the constitution of the

trial mechanism” have been found to “defy analysis by



‘“harm ess error’ standards.” Arizona v. Fulmnante, 499 U. S.

279, 309 (1991). Structural defects, subject to automatic
reversal have been found where there has been a “conplete
deni al of counsel,” a “biased trial judge,” “racial
discrimnation in [the] selection of [the] grand jury,” the
“denial of self-representation at trial,” the “denial of a
public trial,” and a “defective reasonabl e-doubt instruction.”

Neder v. United States, 119 S.Ct. 1827, 1833 (1999).

In the direct appeal, in finding the identified error
harm ess, this Court m sunderstood who Horace Barnes was while
ruling that his testinmony that M. Mrdenti introduced hinself
by letting Barnes “know that he was in the nmob” (R 747) was
harm ess. The elimnation of this testinony in fact was not
harm ess, or inconsequential, as the State in its Answer Brief
i ndi cates was the basis of this Court’s conclusion not to
reverse for a newtrial. Answer Brief, Case No. 02-1159, at
36 (“The | ower court concluded that it was unnecessary to
exam ne the contention that the state inproperly induced the
testi nony of Horace Barnes who subsequently stated that
Mordenti had nob connections, by providing undi scl osed
benefits to Barnes and Leslie since this Court on direct
appeal had found Barnes’ testinony to be
i nconsequential.”) (enphasis added). Cearly then, the circuit
court and the State have interpreted this Court’s direct
appeal opinion as constituting a finding that Horace Barnes’

testinony was i nconsequential. Gven that fact not nentioned
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by the State in its Response to the habeas petition, this
Court’s concl usi on was erroneous.
The testinony was a lynch pin of the State’'s case. The

trial prosecutor had explained its significance on the record



when the defense counsel asked for a new trial on the basis of
the testinony:

| think it’s relevant for the reasons alleged at the
time because it goes to show that his association
with an enterprise that would allow himto get
soneone at short notice so corroborates Gai
Mordenti’s versions of how the crinme occurred
because according to Gail Mordenti, the norning of
the crime is when it had to have been pl anned
unbenounced [sic] to her, but that phone call that
was made by Larry Royston fromT & Ds Auto and

Mari ne where she was working to M chael Mrdenti

must have been the pivotal conversation and then
that evening he’'s there with sonebody el se. So that
went to corroborate or to show that he had the neans
to conmt this crime or to have access to soneone

el se.

(R 1557) (enphasi s added). Certainly, corroboration of Gail’s
testinony was essential to the State’s effort to obtain a
conviction. The inportance of Gail’s credibility is reveal ed
by the prosecutor’s closing argunment. At the outset of the

cl osing, the prosecutor said:

So, really the only issue in this case is
whet her or not M chael Mordenti is the man invol ved.

M chael Mordenti is the one who conspired with
Larry Royston and caused Thel ma Royston’s death on
June 7t", 1989. The only law that 1’mgoing to
specifically discuss with you that is inportant for
you to listen to is the judge is going to tell you
that a juror may believe or disbelieve any or all of
the testinony of a witness, and that’s your sole
j ob.

So, just the fact that soneone cones in here and
states under oath that sonething happened doesn’t

mean that you have to believe it. [It’s your job to
judge the credibility of the w tnesses.
And | hope during this trial |’ve assisted you

in your job, and assisted you in evaluating the
credibility of the witnesses who have cone and
testified under oath.

(R 1177-78). The prosecutor’s initial closing ended with an



argunent that the case cane down to a question of who was

telling the truth, Gail Mrdenti MIIligan or Mchael Mordenti:
The actions of Gail Mrdenti show you that she’s
telling the truth, and the actions of M chael
Mordenti in his repeated denials of ever know ng or
even hearing of Larry Royston, show you beyond any
reasonabl e doubt that she’s telling the truth.

(R 1201) (enphasi s added).

In furtherance of her effort to bolster Gail’s
credibility, the prosecutor in her closing replayed the tape
of Gail’'s phone call to M. Mrdenti that was nmade as an agent
of the State on March 8, 1990. Before replaying the tape, the
prosecutor told the jury to |isten because “he’s very cagey on
t hat phone conversation, he never admts anything flat-out,
but you can read between the |ines, and you can see from what
he says and how he says it that he’s involved. And he knows
what’ s goi ng on, and he’s concerned” (R 1196) (enphasis
added) .

During the taped conversation that was introduced into

evidence at trial, the follow ng exchange occurred:

[GAIL]: Well, Mchael, |1've got a subpoena from
the State Attorney’s Ofice. | nean, we’'re not - -
you know, they’'re not playing ganmes here. | nean,
you know - -

[ MR MORDENTI]: What do you want ne to say?
don’t know what to tell you. | was just talking to

my friend. He's sitting right here now He told ne
that they are al so gonna subpoena M chael
[MIIligan].
[ GAIL]: M chael who?
[ MR MORDENTI]: Your Mchael [MIligan].
[GAIL]: My M chael ?
[ MR MORDENTI]: That’S what | heard.
[ GAIL]: They’'re going to subpoena himfor what?
[ MR MORDENTI]: That’'s what | heard.
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[GAIL]: Onh, Mchael, | amreally upset about
this, you know.

[ MR MORDENTI]: Stay cool. There's nothing to
worry about. You didn’t do anything.

[GAIL]: Well, yeah, if they subpoena M chael,
M chael ' s crazy.

[GAIL]: Now, (sigh) what if - - what if - -
yeah, but what if - - you know, | don’t know. \What

if they have information that | - -
[ MR MORDENTI]: They have not hi ng.
[ GAIL]: They have not hi ng?
[ MR MORDENTI ] : Not hi ng.
[GAIL]: That’'s what your friend says?
[ MR MORDENTI]: They're on a fishing expedition,

as usual .

[GAIL]: You' re sure?

[ MR MORDENTI]: They - - positive. They figured
- - |1 don’t want too say too much on this phone.
|’d rather - - why don’t you neet nme at the sale
tonight, and I’'ll tell you everything point blank.

(PC-T. 1055-56, 1060) (enphasi s added).

As the prosecutor clearly told the circuit court, her
strategy was to corroborate Gail Mordenti’s versions of how
the crime occurred by having the jury believe M. Barnes’
testinmony that M. Mrdenti was in the nob and to read between
the lines and see that as corroboration of Gail’s testinony
and an explanation for M. Mrdenti’s comments in the taped
conversation

Barnes in fact testified to nore than nerely the “nob”
coment. He testified that he was federally incarcerated as a
result of a federal prosecution in Tanpa (R 746). He
testified that he was receiving no consideration for his
testimony and that he was not “prom sed anything” for his
testimony (R 746). He testified that he knew M chael

Mordenti, and he identified himin the courtroom (R 746). He
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testified that he met M chael Mrdenti in Cctober or Novenber
of 1989 (R 747). According to Barnes, M. Mordenti
identified hinmself by letting Barnes “know that he was in the
mob” (R 747). He testified that he went to see M. Mordenti
“at his car lot in St. Petersburg” (R 750). He testified
that he went there with a Joel Darden and observed “Darden
purchase a gun from M. Mrdenti” (R 750).

This Court erred in concluding that the nob comment was
harm ess error. This Court’s failure in the direct appeal to
know who Barnes was and how the trial prosecutor indicated
that his nmob coment was relevant to the State’s presentation

of its case is a violation of due process. See Parker V.

Dugger, 498 U.S. 308, 321 (1991)(“there is a sense in which
the court did not review Parker’s sentence at all”). The
record had it been read revealed that M. Barnes net M.
Mordenti at his car dealership, not injail.! Further, the
record clearly contained the trial prosecutor’s explanation
after the conviction of the manner in which she used the
testinmony to obtain a conviction.

Having given M. Mrdenti a state law right to a direct
appeal, the State of Florida was obligated to afford M.
Mordenti an appeal that conported with due process and
provided M. Mrdenti with a fair opportunity to vindicate his

constitutional rights. Hewtt v. Helns, 459 U S. 460 (1983).

Moreover, M. Mordenti was not jailed while awaiting
trial. He was out on bond.



As the United States Suprene Court has held: “A first appeal
as of right [] is not adjudicated in accord wth due process
of law if the appellant does not have the effective assistance

of an attorney.” Evitts v. lLucey, 469 U S. 387, 396 (1985).

To the extent that M. Mrdenti’s appellate counsel failed to
adequately advise this Court of the pertinent nmatters
necessary to denonstrate that the error was not harm ess, his
performance was deficient and M. Mrdenti was prejudiced.
The State argues that M. Mrdenti received “spirited
advocacy on this point” while quoting fromthe Initial Brief a
passage where the appel |l ate counsel argued:
Clearly, the electrifying information first fromhis
ex-w fe that appellant had ‘throw away pieces’ and
that ‘he was dealing with sone people that were
shady’ and finally, fromBarnes, that he [i.e. M.
Mordenti] had introduced hinself (to sonmeone in
prison, perhaps when he hinself was in prison?) As
soneone ‘in the nob’ is not the kind of error that
will not effect the jury’ s deliberations.
Response at 7, quoting Initial Brief on Direct Appeal at 49.
Appel | ate counsel was shockingly deficient in witing this
paragraph. He obviously did not know that M. Mrdenti did
not nmeet M. Barnes in jail and had failed to read Barnes’
testinmony that he along with Joel Darden went to see M.
Mordenti “at his car lot in St. Petersburg” (R 750), and
observed “Darden purchase a gun fromM. Mrdenti” (R 750).
Appel l ate counsel’s failure to read the record seens pretty
i nadequat e performance.

But in this quoted paragraph, appellate counsel perhaps



unwi ttingly suggests that Barnes’ testinony was cumul ative to
“the electrifying information” that was testified to by Gai
Mordenti MIligan. This hardly constitutes advocacy.
Appel | ate counsel failed to point out to this Court that the
prosecutor introduced the nob comment to provide corroboration
for Gail’s story. “So that went to corroborate or to show
that he had the nmeans to commt this crime or to have access
to soneone else.” (R 1557).

Certainly, the sanme due process principle applies when
the State wi thholds pertinent and excul patory information
regardi ng the factual circunstances underlying the issues
raised in the appeal. As is now known fromthe evidentiary
heari ng, Barnes went to federal prison because of the
assi stance M. Mordenti provided to the FBI. O course, the
State kept this fact not just fromthe jury, but also from
this Court.

The United States Suprene Court has recognized that a
prosecutor is:

the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation
to govern inpartially is as conpelling as its
obligation to govern at all; and whose interest,
therefore, in a crimnal prosecution is not that it

shall wn a case, but that justice shall be done.

Berger v. United States, 295 U S. 78, 88 (1935). As a result,

the United States Supreme Court has forbidden “the prosecution
to engage in ‘a deliberate deception of court and jury.’” Gay

V. Netherland, 518 U. S. 152, 165 (1996), quoting Mooney V.
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Hol ohan, 294 U. S. 103, 112 (1935). That principle applies
even on appeal. “Truth is critical in the operation of our
judicial systemand we find such affirmative

m srepresentati ons by any attorney, but especially one who
represents the State of Florida, to be disturbing.” The

Florida Bar v. Feinberg, 760 So.2d 933, 939 (Fla. 2000). This

Court’s consideration of Barnes’ testinony was hanpered by the
fact that the trial prosecutor wthheld critical truths. This
too constituted a due process violation that deprived M.
Mordenti of a full and fair direct appeal.

As to M. Mordenti’s contention that plain or fundanenta
error occurred when this Court was msled as to the nature of
the imunity provided Gail Mordenti MIligan, the State
argues, “that m sdescription could only redound to the benefit
of Petitioner since the jury mght m stakenly believe the
W t ness had been given a greater benefit (and hence had
greater notivation to enbellish) than was actually the case.”
Response at 9. The State’s logic is nore twi sted and
contorted than a pretzel.? A witness who has | ess protection
and is in fact subject to prosecution for crimnal activity
has nore notivation to curry favor wwth the State than a

w tness who has “total immunity.”

2l f you have the benefit, you are less in need of the
benefit. Sonmeone who cannot be charged with crinmes has |ess
reason to curry favor with the prosecutor than a w tness who
is subject to prosecution. See Davis v. Al aska, 415 U S. 308
(1974).
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The State’s position also ignores this Court’s hol ding
that “Truth is critical in the operation of our judicial
system and we find such affirmative m srepresentati ons by any
attorney, but especially one who represents the State of

Florida, to be disturbing.” The Florida Bar v. Feinberg, 760

So.2d 933, 939 (Fla. 2000). Surely truth is necessary for a
correct resolution of a capital direct appeal. A capital

di rect appeal conducted
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W thout truth because of m srepresentations by the State
surely viol ates due process.
CLAIM | |

FLORI DA” S CAPI TAL SENTENCI NG PROCEDURE

DEPRI VED MR. MORDENTI OF HI S SI XTH

AVENDVENT RI GHTS TO NOTI CE AND TO A JURY

TRIAL AND OF H'S RI GHT TO DUE PROCESS.

In its Response as to Claimll, the State ignores nmany

significant | egal devel opnents regarding this claimin the
year since the habeas petition was filed. Follow ng the

United States Supreme Court decision in Ring v. Arizona, 536

U.S. 584 (2002), considerable confusion over the scope of that
deci sion has developed. In Ring, the Suprene Court noted that
the Sixth Anendnment jury trial guarantee applied to factual
determ nations necessary to render a crimnal defendant death-
eligible. Accordingly, the application of this principle
requi red a determ nation of what constituted the factual
prerequisites for death-eligibility under state law. The

Suprenme Court decided in Ring v. Arizona that the presence of

an aggravating circunstance was a factual issue that
constituted an “el enent” under Arizona | aw because its
presence was necessary to render one convicted of first degree
murder eligible for a death sentence.

The various courts that have addressed the inplications
of Ring on specific capital sentencing schenes have split on
not only what constitutes a factual determ nation necessary

for death-eligibility, but also where to ook to find the
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answer. Recently, the Nevada Suprene Court found that its
capital schene violated the Sixth Amendnent in those cases
where it permtted a judge to inpose a death sentence after a
jury was unable to arrive at unani nous decision. Johnson v.
State, 59 P.3d 450, 460 (Nev. 2002). There, the Nevada
Suprene Court explained that Nevada | aw “requires two distinct
findings to render a defendant death-eligible.” There nust be
at | east one aggravating circunstance and no mtigation
sufficient to outweigh the aggravating circunstances.
Enpl oyi ng Ring, the Nevada Suprene Court concluded that these
two findings were factual elenents that were subject to the
jury trial guarantee. Because in Johnson, the jury had been
unabl e to return a unani nous verdict, the Nevada Suprene Court
concluded that the error was not harmless, and it vacated the
deat h sentence.?

Simlarly, the Mssouri Suprene Court in State v.
Wi tfield, 107 SSW 3d 253 (Mb. 2003), concluded that
M ssouri’s statutory schenme required three factual
determ nations to be nmade before a death sentence could be
i nposed. First, a finding of at | east one statutory

aggravator was required. Second, a determnation that the

3The Arizona Suprene Court while considering whether Ring
error was harml ess cited Johnson while concluding that the
factual determ nation as to whether the mtigating factors
prohibit the inposition of a death sentence is subject to the
right to trial by jury. State v. Ring, 65 P.3d 915, 942-43
(Ariz. 2003).
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aggravating factors were sufficient to justify the inposition
of a death sentence was required. Third, a factual resolution
that the mtigating factors did not outweigh the aggravating
factors was required. |If these factual determ nations cannot
be made, the defendant is not eligible for a death sentence.
Accordingly, the Mssouri Suprenme Court found that each of
these three steps required a factual finding that was
prerequisite to death-eligibility, and in turn constituted

el enents of capital nurder.?

However, M. Mrdenti recognizes that this Court has
refused to ook to the Florida statutory requirenents,
focusing instead on the | anguage in the Suprene Court’s Ring
opi nion that the presence of an aggravating circunstance was

an el ement under Arizona law. This Court first addressed R ng

inits decision denying a habeas petition in Bottoson v.

Moore, 833 So. 2d 693 (Fla. 2002), cert. denied 537 U S. 1070.

The seven justices of this Court wote seven different
opinions as to the effect if any of Ring in Florida.
Simlarly, this Court denied a habeas petition in King v.
Moore, 831 So. 2d 143 (Fla. 2002), cert. denied. 537 U S.

1067. Since those decisions, this Court has generally cited

“As discussed in Witfield, the Colorado Suprene Court has
al so determ ned that the factual determ nations made in a
series steps before the inposition of a death sentence are
el ements of capital murder within the meaning of the Sixth
Amendnent. Wl dt v. People, 64 P.3d 256 (Col o. 2003).
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Bott oson and/or King while denying Ring clains. Since its
decision in Bottoson, this Court has consistently rul ed that
t he presence of one aggravating circunstance precludes R ng

error. Duest v. State, 855 So. 2d 33, 39 Fla. 2003) (“We have

previously rejected clainms under Apprendi and Ring in cases
i nvol ving the aggravating factor of a previous conviction of a

felony involving violence.”); Wight v. State, 2003 Fla. LEXI S

1144, *42, --- So. 2d --- (Fla. July 3, 2003)(“lIn Bottoson and
Ki ng, we discussed the application of Ring and Apprendi to
Florida s capital sentencing schene, and rejected the

constitutional challenge, as we do here.”); MCoy v. State,

853 So. 2d 896 (Fla. 2003)(sane).

However, M. Mrdenti respectfully submts that this
Court has m sconstrued the Suprenme Court’s opinion in Ring as
sinply establishing that the presence of an aggravating
circunstance is necessary to render a defendant death
eligible. According to the decisions fromthis Court, if an
aggravator exists as a matter of law, then R ng does not apply to
require a jury determnation that the aggravator is present. This
Court’s analysis is at odds with the construction of Ring by the
Nevada Suprene Court and the M ssouri Supreme Court, both of which
read Ring to nean that a state’s own statutory |anguage controls as

to what constitutes an el enent of capital first degree nmurder.?®

°I't also conflicts with decisions by the Col orado Suprene
Court and the Arizona Suprene Court. Wldt v. People, 64 P.3d
at 265; State v. Ring, 65 P.3d at 943
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In Florida, 8 921.141, Fla. Stat., requires both the jury and
the trial judge to nake three factual determ nations before a death
sentence may be inposed. They (1) nust find the existence of at

| east one aggravating circunstance, (2) nust find that “sufficient

aggravating circunstances exist” to justify inposition of death, and
(3) must find that “there are insufficient mtigating circunstances

to outwei gh the aggravating circunstances.” 8§ 921.141(3), Fla. Stat.

(enphasis added). |If the judge does not make these findings, “the
court shall inpose sentence of life inprisonment in accordance with
[8] 775.082.” 1d. (enphasis added).

In conformty with the statutory requirenents, M.
Mordenti’s jury was instructed:

It is now your duty as jurors to advise the
Court as to what punishnment should be inposed upon
t he defendant, M chael Mrdenti, for his crine of
first degree nmurder of Thel ma Royst on.

As you have been told, the final decision as to
what puni shnent shall be inposed, is the
responsibility of the Judge. However, your advisory
verdict as to what sentence should be inposed on the
def endant, M chael Mrdenti, is entitled by | aw and
will be given great weight by this Court in
determ ni ng what sentence to inpose in this case.

It is only under rare circunstances that this Court
coul d i npose a sentence other than the sentence that
you, the jurors, recomend.

It is your duty to followthe law that will now
be given to you by this Court and render to the
court an advi sory sentence based upon your
determ nation as to whether sufficient aggravating
circunstances exist to justify the inposition of the
death penalty, and whether sufficient mtigating
ci rcunst ances exist to outwei gh any aggravati ng
ci rcunst ances found to exist.

Your advi sory sentence should be based upon
t he evi dence that you have heard while trying the
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guilt or innocence of the defendant and the evidence
t hat has been presented to you in these proceedi ngs.

* * %

If you find the aggravating circunstances
do not justify the death penalty, your advisory

sentence should bo one of life inprisonnent,
possibility of parole for twenty-five years.

Wi t hout
Shoul d

you find sufficient aggravating circunmstances do
exist, it will then be your duty to determ ne
whet her mtigating circunstances exist that outweigh

t he aggravating circunstances.

(R3. 1489-92) (enphasi s added.).

The three steps in Florida’s statute and the jury

instructions, like the steps in Mssouri, also “require

factual findings that are prerequisites to the trier of fact’s

determ nation that a defendant is death-eligible.” Step 1 in

the Florida procedure requires determ ni ng whet her at

| east

one aggravating circunstance exists. Step 2 in the Florida

procedure requires determ ning whether “sufficient”

aggravating circunmstances exist to justify inposition of

death. M ssouri’s Step 2 is indistinguishable, requiring a

determ nati on of whether the evidence of all aggravating

ci rcunstances “warrants inposing the death sentence.”

in the Florida procedure requires determ ni ng whet her

Step 3

“there

are insufficient mtigating circunstances to outweigh the

aggravating circunstances.” Mssouri’s Step 3, as well as

Nevada's Step 2, are identical, requiring a determ nation of

whet her mtigating circunstances outwei gh aggravating

ci rcunst ances.

In Florida, as in Mssouri and the other states di scussed
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in Witfield, the sentencer does not consider the ultimte
guestion of whether or not to inpose death until the
eligibility steps are conpleted. After the first three steps,
the Florida statute directs the jury to determ ne, “[b]ased on
t hese consi derations, whether the defendant shoul d be
sentenced to life inprisonnent or death.” Section
921.141(2)(c), Fla. Stat. The structure of the statute
clearly establishes that the steps which occur before this
determ nation are necessary to make the defendant eligible for
this ultimate determnation, that is, to render the defendant
deat h-el i gi bl e.

The instructions given to M. Mrdenti’s jury tracked the
steps contained in the statute. The jury was required to find
“sufficient aggravating circunstances exist to justify the
inposition of the death penalty.” The jury was then told, if
So, to go to the next step and determ ne “whet her sufficient
mtigating circunstances exi st to outwei gh any aggravating
circunstances found to exist.” Only after determ ning that
the mtigating circunstances did not outweigh the aggravating
circunstances was the jury told to consider whether to
recomend a sentence of death

In Ring, the Suprene Court held that the Sixth Amendnent
to the United States Constitution requires that when
aggravating factors are statutorily necessary for inposition
of the death penalty, they nust be found beyond a reasonabl e

doubt by a jury:
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[We overrule Walton [v. Arizona, 497 U S. 639
(1990),] to the extent that it allows a sentencing
judge, sitting without a jury, to find an
aggravating circunstance necessary for inposition of
the death penalty. . . . Because Arizona’s
enuner at ed aggravating factors operate as ‘the
functional equivalent of an elenent of a greater
offense,” . . . the Sixth Arendnent requires that
they be found by a jury.

Ring, 536 U S. at 609 (citations omtted). This was in

conformty with its earlier ruling in Apprendi v. New Jersey,

where the Suprene Court held, “If a State nakes an increase in
a defendant’s authorized puni shment contingent on the finding
of a fact, that fact--no matter how the State | abels it--nust
be found by a jury beyond a reasonable doubt.” 530 U S. at
482- 83. Ri ng applied Apprendi to the category of capital

mur der cases and concl uded any fact rendering a person
eligible for a death sentence is an el enent of the offense.
536 U.S. at 604, quoting Apprendi, 530 U S. at 494 (“In
effect, ‘the required finding [of an aggravating circunstance]
expose[d] [Ring] to a greater punishnment than that authorized
by the jury’ s guilty verdict’”). The Suprene Court has even

nore recently el aborated upon the neaning of Ring. In

Sattazahn v. Pennsylvania, 123 S.C. 732, 739 (2003), the
Suprene Court expl ai ned:

Put sinmply, if the existence of any fact (other than
a prior conviction) increases the nmaxi mum puni shnent
that nay be inposed on a defendant, that fact-no
matter how the State labels it— constitutes an

el emrent, and nust be found by a jury beyond a
reasonabl e doubt.

The question which Ring v. Arizona deci ded was what facts
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constitute “elenments” in capital sentencing proceedings. The
bul k of the R ng opinion addresses how to determ ne whether a
fact is an “element” of a crine. See Ring, 122 S. C. at
2437-43. The question in R ng was not whether the Sixth
Amendnent requires a jury to decide elenents. That has been a
given since the Bill of R ghts was adopted. The question was
what facts are elenents. Justice Thomas explained this in his

concurring opinion in Apprendi v. New Jersey:
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This case turns on the seem ngly sinple question
of what constitutes a “crinme.” Under the Federal
Constitution, “the accused” has the right (1) “to be
informed of the nature and cause of the accusation”
(that is, the basis on which he is accused of a
crinme), (2) to be “held to answer for a capital, or
ot herwi se infanous crinme” only on an indictnent or
presentnent of a grand jury, and (3) to be tried by
“an inpartial jury of the State and district wherein
the crinme shall have been conmtted.” Andts. 5 and
6. See also Art. 111, [Sec.] 2, cl. 3 (“The Tri al
of all Crimes . . . shall be by Jury”). Wth the
exception of the Grand Jury Cl ause, see Hurtado v.
California, 110 U S. 516, 538 . . . (1884), the
Court has held that these protections apply in state
prosecutions. Herring v. New York, 422 U S. 853,
857, and n.7 . . . (1975). Further, the Court has
hel d that due process requires that the jury find
beyond a reasonabl e doubt every fact necessary to
constitute the crine. In re Wnship, 397 U S. 358,
364 . . . (1970).

All of these constitutional protections turn on
determ ning which facts constitute the “crine”--that
is, which facts are the “elenents” or “ingredients”
of acrinme. |In order for an accusation of a crine
(whet her by indictnent or sone other form) to be
proper under the common | aw, and thus proper under
the codification of the comon-law rights in the
Fifth and Sixth Arendnents, it nust allege al
el ements of that crine; likewise, in order for a
jury trial of a crime to be proper, all elenents of
the crime nmust be proved to the jury (and, under
W nshi p, proved beyond a reasonabl e doubt).

Apprendi, 120 S. C. at 2367-68 (Thomas, J., concurring)
(enphasi s added). Justice Thomas expl ai ned that courts have
“long had to consider which facts are elenents,” but that once
that question is answered, “it is then a sinple matter to
apply that answer to whatever constitutional right may be at

issue in a case--here, Wnship and the right to trial by
jury.” 1d. at 2368.
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Just as Justice Thomas expl ained in Apprendi, there was
no question in Rng that the jury trial right applies to
el ements. The dispute in R ng involved what was an el enent.
Thus, the question in Rng is akin to a statutory construction

i ssue, and “retroactivity is not at issue.” Fiore v. Wite,

531 U. S. 225, 226 (2001); Bunkley v. Florida, 123 S. C. 2020,

2023 (2003). That is, the Sixth Anmendnment right to have a
jury decide elenents is a bedrock, indisputable right.

Under a proper reading of Ring, the Florida statutory
provisions as reflected in the instructions given to M.
Mordenti’s jury makes the steps required before the jury is
free to consider which sentence to i npose el enents of capita
first degree nurder

The State also argues that Ring is not retroactive.
However, it cites not a single case fromthis Court finding
Ring not retroactive. Instead, the State relies upon federal

deci si ons concerni ng whet her the provisions of Teague v. Lane,

489 U. S. 288 (1989), which governs federal habeas corpus
proceedi ngs, permt consideration of Ring as authority in
cases that were final at the time Ring issued. Inits
argunent, the State neglected to nmention authority contrary to

its position. In Sumerlin v. Stewart, 2003 U. S. App. LEXIS

18111 (9th Cir. Septenber 2, 2003)(in banc), the in banc N nth
Crcuit concluded that R ng announced substantive crimnal |aw
whi ch by definition applied retroactively. Further, the in

banc Ninth Grcuit concluded that Ring error was structural
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error not subject to harmless error anal ysis.

M. Mordenti acknow edges that Summerlin was in conflict
with decisions fromother circuit courts of appeal. |In fact,
the United States Suprene Court has granted certiorari review
in Sumerlin in order to resolve the split anong the circuits.

Schriro v. Summerlin, 2003 U. S. LEXIS 8574 (Dec. 1, 2003).

Under the law ignored by the State in its Response, M.
Mordenti was deprived of his Sixth Amendnent right to have the
jury unani nously determ ne whether the statutory requirenents
for death eligibility were net. Habeas relief is warranted.

CLAIMII1

MR MORDENTI WAS DENI ED H' S RI GHTS UNDER
THE FOURTH, FIFTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES
CONSTI TUTI ON, AND THE CORRESPONDI NG

PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON,
WHEN THE PROSECUTOR | MPERM SSI BLY SUGGESTED
TO THE JURY THE LAW REQUI RED THAT I T
RECOMMVEND A SENTENCE OF DEATH.  APPELLATE
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

RAI SE THI S | SSUE ON DI RECT APPEAL.

The State in its Response refuses to address the
egregi ous comments nmade by the trial prosecutor in his closing
during the penalty phase. He argued to the jury:

Not hing that the defense can say, nothing that the

defense can do can mtigate this nmurder. Any

killing of a human being is atrocious. Any killing
of a human being is aggravating. Nothing mtigates
the killing of a human being, but absolutely nothing
at all mtigates this. Nothing. Nothing mtigates
this.

(R 1468-1469).

Any anal ysis of this argunent denonstrates that the
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prosecutor first argued that the Ei ghth Amendnent requirenent
that a capital defendant was entitled to present mtigating
evidence did not apply here. The prosecutor is arguing for an
automati c death sentence which has been repeatedly found to

violate the Ei ghth Anmendnent. Summer v. Shuman, 483 U. S. 66

(1987) (“the Ei ghth Anmendnment and Fourteenth Amendnents require
that the sentencing authority be permtted to consider any
rel evant mtigating circunstance before inposing a death
sentence”).

Second, the prosecutor said, “[a]lny killing of a human
being is atrocious.” That is nost assuredly not the | aw

Godfrey v. CGeorgia, 446 U. S. 420 (1980); Mynard v.

Cartwight, 486 U S. 356 (1988); Espinosa v. Florida, 505 U S.

1079 (1992). In fact, such an argunent undeniably is contrary
to Eighth Amendnent jurisprudence. It is an argunent that any
murder qualifies as “heinous, atrocious or cruel.” Such an

argunment deprives the aggravating circunstance of its

narrowi ng function. Smalley v. State, 546 So. 2d 720 (Fl a.

1989) .

Third, the prosecutor argued, “[a]ny killing of a human
being is aggravating.” Wth this, the prosecutor was arguing
agai nst the application of the core value of the Ei ghth

Amendnent recognized in Furman v. CGeorgia, 408 U S. 238

(1972).
Fourth, the prosecutor argued, “[n]othing mtigates the

killing of a human being.” Here, the prosecutor argued
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agai nst the application of the core value of the Ei ghth

Amendnent recogni zed in Lockett v. Chio, 438 U.S. 586 (1978).

In its Response, the State asserts, “[t]he prosecutor’s
comments did not constitute fundanental error and were
appropri ate advocacy as justice under the facts of this case.”
In making this argunent, the State ignores the prosecutor’s
actual argunment which urged the jury not to performa
narrowi ng function on the basis of the facts of this case, and
not to consider the mtigating evidence necessary to conduct
an individualized sentencing. The prosecutor’s argunent nost
assuredly was not proper advocacy.

The remarks were of the type that this Court has found
"so egregious, inflammatory, and unfairly prejudicial that a

m strial was the only proper renedy.”" Garron v. State, 528

So. 2d 353, 358 (Fla. 1988). The circunstances are parallel

to the situation at the guilt phase in Now tzke v. State, 572

So. 2d 1346 (Fla. 1990), where this Court ordered a new trial,
comment i ng:

We al so are persuaded that [the Defendant] was
denied a fair trial by the prosecutorial m sconduct

that perneated this case. . . . Wile isolated
i nci dents of overreaching may or may not warrant a
mstrial, in this case the cumul ative effect of one

inpropriety after another was so overwhelmng as to
deprive [the Defendant] of a fair trial.

Now t zke, 572 So. 2d at 1350.
To the extent that the State argues that this clai mwas
rai sed and decided on direct appeal, the State ignores the

fact that this Court was deni ed adequat e appel |l ate advocacy.
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The | ack of appell ate advocacy on M. Mrdenti’s behalf is
identical to the |lack of advocacy present in other cases in
whi ch this Court has granted habeas corpus relief. WIson v.
VWi nwight, 474 So.2d 1162 (Fla. 1985). Advocacy i ncludes not
just listing of issues, but argunent as to how the error
viol ated the defendant’s rights and why a reversal is
required. Yet, counsel failed to adequately argue the claim
Anpl e case | aw was avail able. Argunents such as those
presented here have been | ong-condemmed as viol ative of due

process and the Eighth Arendnent. See Drake v. Kenp, 762 F.2d

1449, 1458-61 (11th Cr. 1985)(in banc). Such argunents
render a sentence of death fundanentally unreliable and
unfair. Drake, 762 F.2d at 1460. (“[T]he remark’s prejudice

exceeded even its factually msleading and |l egally incorrect

character”); Potts v. Zant, 734 F.2d 526, 536 (11th G
1984) (because of i nproper prosecutorial argunent, the jury may
have “failed to give its decision the independent and
unprej udi ced consideration the law requires”).

Habeas relief is warranted.

CONCLUSI ON

For all of the reasons di scussed herein and in his
petition, M. Mrdenti respectfully urges the Court to grant

habeas corpus relief.
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