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PRELI M NARY STATEMENT

This is M. Mrdenti’s first habeas corpus petition in
this Court. Art. 1, Sec. 13 of the Florida Constitution
provides: "The wit of habeas corpus shall be grantable of
right, freely and without cost."” This petition for habeas
corpus relief is being filed in order to address substanti al
clainms of error under the Fifth, Sixth, Ei ghth, and Fourteenth
Amendnents to the United States Constitution, clains
denonstrating that M. Mrdenti was deprived of the right to a
fair, and reliable capital trial and penalty phase. The
proceedi ngs that resulted in M. Mrdenti’s convictions and
death sentence viol ated fundanental constitutiona
i nperatives. Additionally, appellate counsel rendered
i neffective assistance of counsel resulting in the denial of a
constructionally reliable direct appeal to which M. Mrdenti
is entitled.

Citations shall be as follows: The record on appeal from
M. Mrdenti’s trial shall be referred to as “R ___". The
record on appeal fromthe denial of M. Mrdenti’s post
conviction notion will be referred to as “PCR.___” and the
transcript fromthe evidentiary hearing: “PCT.__ 7. A
other references will be self-explanatory or otherw se
expl ai ned herein.

| NTRODUCTI ON

Significant errors which occurred at M. Mrdenti's
capital trial and sentencing were not presented to this Court

on direct appeal due to the ineffective assistance of



appel | at e counsel .

Addi tionally, fundamental error occurred rendering M.
Mordenti’s convictions and death sentence unconstitutional.
For exanple, plain error occurred on direct appeal when this
Court relied upon incorrect “facts”. Accordingly, M.
Mordenti’s sentence of death violates the Sixth Amendnent to
the United States Constitution and appell ate counsel rendered
i neffective assistance of counsel in failing to raise

egregi ous and i nproper prosecutorial argunent - argunent that
rose to the level of fundanmental error. Oher errors include
juror m sconduct. Appellate counsel's failure to present the
meritorious issues discussed in this petition denonstrates
that his representation of M. Mrdenti involved "serious and

substantial deficiencies." Fitzpatrick v. Wainwight, 490 So.

2d 938, 940 (Fla. 1986). The issues which appellate counsel

negl ect ed denonstrate that counsel's performance was deficient

and that the deficiencies prejudiced M. Mrdenti. "[E]xtant
|l egal principles . . . provided a clear basis for
conpel ling appellate argunents]." Fitzpatrick, 490 So. 2d at

940. Neglecting to raise the issues such as those di scussed
herein "is far bel ow the range of acceptable appellate
per formance and nust underm ne confidence in the fairness and

correctness of the outcone.” WIson v. Wainwight, 474 So. 2d

1162, 1164 (Fla. 1985). Additionally, fundanental error
occurred reaching down into the validity of the proceedi ngs.

Kilgore v. State, 688 So. 2d 895 , 898 (Fla. 1996).




I ndi vidually and "curnul atively," Barclay v. Wainwight, 444

So. 2d 956, 959 (Fla. 1984), the clains omtted by appellate

counsel establish that "confidence in the correctness and

fairness of the result has been undernm ned.” W]Ison, 474 So.
2d at 1165 (enphasis in original). As this petition wll
denpnstrate, M. Mrdenti is entitled to habeas relief.

REQUEST FOR ORAL ARGUNVENT

Due to the seriousness of the issues involved, Petitioner
respectfully requests oral argunent.

PROCEDURAL HI STORY

The Circuit Court for the Thirteenth Judicial Crcuit, in
and for Hillsborough County, Florida, entered the judgnent of
convi ctions and death sentence at issue.

M. Mrdenti was indicted by a grand jury in Hillsborough
County, Florida, on March 14, 1990 (R 1591-1593). He was
charged with first-degree nmurder and conspiracy to commt
first degree nurder. Jury trial commenced July 8, 1991
The jury found M. Mrdenti guilty of both counts. The
penal ty phase took place on July 29, 1991. The jury rendered a
death recommendation by a vote of 11 to 1 (R 1499) and on
Septenber 6, 1991, the Court sentenced M. Mrdenti to death
(R 1547). The trial court entered witten findings (R
1774). A tinely direct appeal was filed in this Court which

affirmed M. Mrdenti's convictions and sent ences. Mordent i



v. State, 630 So. 2d 1080 (Fla. 1994).! M. Mrdenti filed a
petition for wit of certiorari in the United States Suprene

Court, which was deni ed on June 20, 1994. Mordenti v.

Florida, 114 S. . 2726 (1994). Because M. Mrdenti's
conviction and sentence becane final after January 1, 1994,
M. Mrdenti was required to file his notion for post-
conviction relief wwthin one (1) year pursuant to the new y-
enacted Rule 3.851. This Court granted M. Mordenti an
extension of tinme in which to file the his initial post
conviction notion, ordering that M. Mrdenti file by

Septenber 5, 1995. Mordenti v. State, No. 78,753 (Fla. Cct.

11, 1994) (order granting extension of tine). On August 29,
1995, counsel for M. Mordenti filed in a Mdtion for Extension
of Time in Wich to File Mdtion to Vacate Judgnent and
Sentence Pursuant to Rule 3.850 in this Court. The State of

Florida filed no response. No order had issued, thus, M.

The following issues were raised: 1) Trial court error in
failing to require that one of the prosecutors (husband and
wife tean) renove himor herself fromthe case; 2) trial court
error in failing to replace juror whose enployer required him
to work until mdnight after trial each day; 3) trial court
error in allowng testinony of victinmis nother as to
deceased’ s identity and adm tting highly prejudicial

phot ographs; 4) trial court error in admtting evidence
alleging M. Mrdenti’s prior involvenent in crinme; 5) trial
court violated Eighth and Fourteenth Anendnents in

i nstructions on HAC aggravating factor; 6) Trial court error
in permtting prosecutor’s reference to M. Mrdenti as a con
artist during penalty phase; 7) trial court error when it
permtted the state to threaten to rebut defense proof of no
significant history of crimnal activity with alleged evidence
of uncharged non crimnal behavior; 8) trial court error in
instructions given on CCP aggravating factor; 9) Death penalty
di sproportionate.



Mordenti filed his inconplete notion in order to conply with
the Septenber 5, 1995, deadli ne.

On Septenber 30, 1996, the circuit court summarily denied
M. Mrdenti's post conviction notion and M. Mrdenti tinely
appealed to this Court which remanded the matter to the | ower

Court. Mordenti v. State, 711 So.2d 30 (Fla. 1998).

Karen Cox prosecuted M. Mrdenti and M. Mrdenti's post
conviction notion raised issues of simlar tactics and
prosecutorial m sconduct.

On April 11, 2000, the |lower court held a status
conference at which the filing date of M. Mrdenti's anmended
Rul e 3. 850 notion was set for June 30, 2000. M. Mordenti
tinmely filed his anmended Rul e 3.850 notion on June 30, 2000
(PCR. 488-669).

On Cct ober 19, 2000, the |ower court held a hearing
pursuant to Huff v. State, 622 So.2d 982 (Fla. 1993). On

Decenber 8, 2000 the |l ower court entered its Order G anting,
In Part, and Denying, In Part, Amended Mdtion to Vacate
Judgnents of Convictions and Sentences (PCR 1182). The | ower
court granted M. Mordenti an evidentiary hearing be held on
claims | (Ineffective Assistance of Counsel at the

gui l t/innocence phase), 11l (denial of due process and a ful
adversarial testing due to Brady and Gglio violations); Xl
(deni al of full adversarial testing at the penalty phase due
to Brady and G glio violations and/or ineffective assistance

of trial counsel); and XXXI (court proceedings fraught with
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procedural and substantive errors). The lower court sunmmarily
deni ed the remaining clains.?

On August 21, 2001, M. Mordenti filed his Second Anended
Motion to Vacate Judgnents of Conviction and Sentence due to
the fact that after the Huff hearing, additional material was
di scl osed by the State (PCR 1238-1241). In that pleading,

M. Mrdenti amended clains |, I, Ill, XIl and XXXIl. On

’These clains are: Il (Newy Discovered Evidence Established
that M. Mordenti’s conviction and sentence of
constitutionally unreliable); IV (Adm ssion of hearsay

evi dence unconstitutionally perneated the trial); V (Om ssions
in the record result in an unreliable transcript); WV
(Gruesone and shocki ng phot ographs were unconstitutionally
admtted at trial); VIII (Denial of effective assistance of
counsel due counsel’s failure to know case |aw regarding State
v. Neil, State v. Slappy, and Batson v. Kentucky); IX (the
state violated M. Mrdenti’s right to remain silent and M.
Mordenti’s purported statenments were unconstitutionally
admtted at trial); X (trial court erred in instructing the
jury on standard to judge expert testinony); X, (msleading
testinony and i nproper prosecutorial argunent);

XV, (Inflammatory and i nproper prosecutorial argunent rendered
death sentence fundamentally unfair); XV (trial court’s
refusal to find and weigh mtigation set out in the record);
XVI (non-statutory aggravating factors consi dered);
XVIl(failure to present Skipper evidence deprived M. Mordenti
of a reliable sentencing determ nation); Xvill (CCP
aggravating factor is unconstitutionally vague and jury

i nproperly instructed); Xl X (fundanmental error occurred when
trial court instructed jury on HAC aggravator); XX (sentencing
jury msled regarding responsibility in sentencing

determ nation); XX (trial court inproperly shifted burden to
M. Mrdenti to prove |ife appropriate sentence); XX
(Florida’s statute setting forth aggravating factors is
unconstitutionally vague and over broad); XX Il (Innocence of
the death penalty); XXIV (prosecutor inpermssibly suggested
death was required); XXV (prohibition against juror
interviews); XXVI (Juror m sconduct occurred during M.
Mordenti’s trial); XXVII Florida s sentencing statute is
unconstitutional); XXVIII (inconplete 3.851 notion filed due
time limtation, workloads); XXl X (access to files and records
denied); XXX (tinme franme under Fla. R 3.851 is
unconstitutional).




August 28, 2001, the | ower court entered its order regarding
this notion and granted an evidentiary hearing as to the
amendnent of clains | and Il and denied as it related to
claims Il, XIl and XXXI'I (PCR 1250-1254).

The evidentiary hearing on M. Mirdenti’s Post Conviction
Mbtion was held on Septenber 10-11.°® The evidentiary hearing
resumed Novenber 5-7, and Novenber 27, 2001. Pursuant to the
| oner court's order at the conclusion of the evidentiary
hearing, witten closing argunents were filed. On April 23,
2002, the lower court entered its order denying M. Mrdenti
relief (PCR 1384-1425). M. Mordenti tinely filed his Notice
of Appeal on May 9, 2002 (PCR 1426). M. Mrdenti has
sinmultaneously filed his Initial Brief regarding his appeal of
the circuit court’s denial of Fla. R Cim P. 3.850 relief
with this Petition for Wit of Habeas Corpus Relief.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla. R App. P
9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has
original jurisdiction pursuant to Fla. R App. P. 9.030(a)(3)
and Article V, sec. 3(b)(9), Fla. Const. The petition
presents constitutional issues which directly concern the
judgment of this Court during the appellate process, and the

legality of M. Mordenti’s convictions and sentences of

3The proceedi ngs were stopped and continued due to the
Septenber 11 terrorist attacks.



deat h.
Jurisdiction in this action lies in this Court. See,

e.q., Smth v. State, 400 So. 2d 956, 960 (Fla. 1981). The

fundanmental constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and
denied M. Mordenti’s direct appeal. See WIlson, 474 So. 2d
at 1163; Baggett v. Wainwight, 229 So. 2d 239, 243 (Fl a.

1969); cf. Brown v. Wainwight, 392 So. 2d 1327 (Fla. 1981).

A petition for a wit of habeas corpus is the proper neans for
M. Mrdenti to raise the clains presented herein. See, e.d.

Way v. Dugger, 568 So. 2d 1263 (Fla. 1990); Downs v. Dugger,

514 So. 2d 1069 (Fla. 1987); Riley v. Wainwight, 517 So. 2d

656 (Fla. 1987); WIlson, 474 So. 2d at 1162.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clains involving fundanent al

constitutional error. See Dallas v. Wainwight, 175 So. 2d

785 (Fla. 1965); Palnes v. Wainwight, 460 So. 2d 362 (Fl a.

1984). The Court's exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional
errors such as those herein pled, is warranted in this action.
As the petition shows, habeas corpus relief would be proper on
the basis of M. Mrdenti’s clains.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Mrdenti



asserts that is capital convictions and sentences of death
were obtained and then affirmed during this Court's appellate
review process in violation of his rights as guaranteed by the
Fifth, Sixth, Ei ghth and Fourteenth Amendnents to the United
States Constitution and the correspondi ng provisions of the
Fl orida Constitution.

CLAI M |

PLAI N AND FUNDAMENTAL ERRCOR OCCURRED ON DI RECT
APPEAL WHEN THI S COURT WAS M SI NFORVED REGARDI NG
EVI DENCE | N THE CASE AND MADE RULI NGS ACCORDI NG TO
THAT M SI NFORVATI ON.  APPELLATE COUNSEL ALSO
RENDERED | NEFFECTI VE ASSI STANCE OF COUNSEL | N
PROVI DI NG THI S COURT W TH | NCORRECT FACTS. MR
MORDENTI WAS DENI ED HI'S CONSTI TUTI ONAL RI GHT TO A
RELI ABLE DI RECT APPEAL AS A RESULT.

In this Court’s opinion on direct appeal, this Court
st at ed:

. . .Mrdenti argues that a cellmate of Mrdenti’s
shoul d not have been allowed to testify that
Mordenti | et himknow that Mdirdenti was “in the
nmob. ”

* * %

. .we do find that it was error for Mrdenti’
cel Imate to testify regarding Mordenti’s purported
“mob” associ ation; however because defense counsel
failed to request a mstrial, this claimis
procedural |y barred.

* * %

Further, this testinmony was not enphasized and, even
if the error were not barred, we find that the
elimnation of the cellmte’s testinony woul d not
have changed the outcone of this proceedi ng and

ot herwi se constituted harnl ess error.

Mordenti v. State, 630 So.2d 1080 at 1084-1085 (Fla. 1994)

(enphasi s added).
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In fact, Horace Barnes was not a cellnmate of M.
Mordenti’s. Rather, Horace Barnes was an individual whom M.
Mordenti assisted the FBI in prosecuting for bank robbery (See
PC-T. 233). M. Barnes, in prison for that bank robbery at
the time of M. Mrdenti’s trial, testified against M.
Mordenti and alleged that M. Mrdenti nade statenments to him
to the effect that he was “in the nob” and illegally sold
guns. (R 747). Reliance upon this incorrect information
constitutes plain error and fundamental error not subject to

harm ess analysis. See, e.qg., Reed v. State, So. 2d __ ;

2002 W. 31833870; slip op. at 2 (Fla. Decenber 19, 2002).

Addi tional ly, appellate counsel was also ineffective in
the Initial Brief filed on direct appeal when arguing the
error of the nob statenent when appell ate counsel suggested
that Barnes and M. Mrdenti were cellmates. Regarding the
all eged statenment by M. Mrdenti to Barnes appell ate counsel
wote: “. . .that he had introduced hinself (to sonmeone in
prison, perhaps when he hinself was in prison?) as soneone “in
the nob.” See Initial Brief at 49 (parenthesis
original) (enphasis added). Consequently, this Court relied
upon this incorrect assertion when denying M. Mrdenti’s
di rect appeal. Appellate counsel rendered deficient
performance in suggesting incorrect facts and M. Mordenti was
prejudiced as a result because this Court relied on the
incorrect information in denying M. Mrdenti’s appeal.

Consequently, M. Mordenti was denied his right to a reliable

11



di rect appeal .
Pl ain and fundanental error also occurred on direct
appeal when this court stated: “For her testinony, i

Mordenti was offered conplete immunity.” Mrdenti v. State,

630 So.2d 1080 at 1083. Gail Mordenti MIligan, the state’s
key witness, however, was in fact only given use imunity (See
PC-T. 252). Credibility issues are inplicated when a w tness
is provided immunity in exchange for their testinony. The
State’s argunent in closing bolstering Gail’s testinony is
also called into question. At trial, the prosecutor argued
that Gail was worthy of belief because she had nothing to

| ose, she had immunity. This falsity was not corrected at
trial or on appeal and constitutes plain and fundanental

error. Reed v. State, So. 2d __ ; 2002 W 31833870, Slip

op. at 2. (Fla.) (“It is fundamental error if the

i naccurately defined malice elenent is disputed,

[ ] and the inaccurate definition ‘is pertinent or material to
what the jury nust consider in order to convict.” [ ].)
(internal citations omtted). Simlarly, in M. Mrdenti’s
case, evidence regarding Gail’s imunity “is pertinent

to what the jury nust consider in order to convict.” Thus,
the error is not subject to harnl ess error anal ysis.
Accordingly, this Court’s opinion in denying M. Mrdenti’s
appeal is prem sed upon incorrect facts concerning a very
significant witness in his trial. This constitutes plain and

funadnental error. M. Mrdenti has been denied the

12



constitutionally reliable direct appeal to which he is
entitled. Habeas relief is proper. He is entitled to a new
trial.
CLAIM | |
FLORI DA' S CAPI TAL SENTENCI NG PROCEDURE DEPRI VED MR
MORDENTI OF HI' S SI XTH AMENDMVENT RI GHTS TO NOTI CE AND
TO A JURY TRIAL AND CF H'S RI GHT TO DUE PROCESS

Ring v. Arizona, 122 S. C. 2428(2002) overrul ed WAl ton

V. Arizona, 497 U. S. 639 (1990), “to the extent that it allows
a sentencing judge sitting without a jury, to find an
aggravating circunstance necessary for inposition of the death
penalty.” Ring at 2443. The role of the jury in Florida s
capital sentencing schene, and in particular M. Mrdenti’s
capital trial, neither satisfies the Sixth Amendnent, nor

renders harm ess the failure to satisfy Apprendi v. New

Jersey, 530 U. S. 466 (2000)and Ring.
On Cctober 24, 2002, this Court rendered its decisions in

Bott oson v. Moore, So.2d __ , 2002 W 31386790 (Fla. 2002)
and King v. More, So.2d __ , 2002 W 313386234 (Fl a.
2002) relating to the United States Suprene Court’s

decision in Ring and thus, its inpact upon the
constitutionality of Florida s death penalty sentencing
schenme. Newspaper accounts notw t hstanding, a careful reading
of the various separate opinions in those published decisions
establish that M. Mrdenti is entitled to sentencing relief.

In both Bottoson v. More and King v. More, each justice

wr ot e separate opinions explaining his or her reasoning for

13



denying both petitioners relief. In both decisions, a per
curiam opi ni on announced the result. 1In neither case do a
majority of the sitting justices join the per curiam opinion
or its reasoning. In both cases, four justices wote separate
opi nions explaining that they did not join the per curiam

opi nion, but “concur[red] in result only.” Bottoson v. More,

2002 W 31386790 at 2; King v. Mbore, 2002 W 31386234 at 1-

2.4

When the four separate opinions that concur in result
only are analyzed, it is clear that relief was denied in the
two cases based upon facts present in those cases that are not
present in M. Mrdenti’s case. Under the logic of those four
separate opinions, concurring in result only, M. Mrdenti is

entitled to sentencing relief as a result of Rng v. Arizona.

1. MR. MORDENTI’ S CASE
Wth the four specially concurring opinions in mnd,
certain facts regarding M. Mrdenti’'s case need to be
hi ghl i ght ed.
The Judge’s prelimnary instructions to the jury included:
in [the] second phase it would be necessary
for you as a juror to nmake a recommendation to nme as

the judge as to the proper penalty for Miurder in the
First Degree in this particul ar case.

“'n many ways, the Bottoson v. Moore decision contains the
primary opinions of the seven justices. This Court had seven
participating justices in that decision, while in King v.
Moore, Justice Quince was recused. Cenerally, the separate
opinions in King rely upon the separate opinions in Bottoson
as nore fully reflecting the reasoning of its author.

14



(R 52-35)(enphasis added). The judge continued the
prelimnary instructions wth:

Your recommendation as to which penalty that |
shoul d i npose as the judge, either life in the
Florida State Prison, or death by electrocution, is
advisory in nature to nme. The ultimte decision as
to the penalty will be left wwth ne, as the Court.

(R 53) (enphasi s added).

So, let ne go back again and ask that question. Are
any of you opposed to the death penalty so that you
coul d not inpose the death penalty — or recommend
the inmposition, | should say, of the death penalty
in a proper case?

(R 56) (enphasi s added).
The judge inquired of one juror:
But | guess | need to ask you, regardless of what
the evidence is that you hear presented during the

trial, or what the evidence that you hear presented
during the penalty phase; regardl ess of whatever

evi dence you hear, and whatever law | instruct you
in, are you possessed of such strong feelings that
in all instances, no matter what the evidence, that
you woul d vote or recommend agai nst the death

penal ty.

(R 58)(enphasis added). The judge asked a simlar question
referring to the juror’s ability to render a recomendati on of
two other jurors (R 58, R 59). Potential jurors stated

t heir understanding of the judge’'s instructions. For exanple,
one juror stated: “It would depend on the circunstances of the
crime as to whether or not | would recommend the death
penalty.” (R 176) (enphasis added) (See also R 203; 205) and
the judge again told several jurors that their duty was to
make a “recommendation” (See e.q., R 217) In fact the judge

corrected one potential juror:

15



PROSPECTI VE JUROR #11: Yeah, after the fact. |

woul d have to be — I'"mnot sure | could live with

the fact of putting sonmeone to death.

THE COURT: Ckay. But then keep in mnd what you do is
you make a recommendation. It’'s the judge's job to do
t he sentenci ng.

PROSPECTI VE JUROR #11: Ckay.

(R 218) (enphasis added). The judge did the sane thing
regardi ng prospective juror #13 (See R 221: “It would be the
judge’s job to nake that decision.”).

The record al so shows the prosecutor’s penalty phase
argunment enphasi zed the juror’s role was to provide a nere
recommendat i on:

The people of the State of Florida now cone before you and

urge you to urge Judge Bucklew to use that sword to inpose

capi tal punishnent, the death penalty, on this defendant
for what he did because justice demands it. There is no
alternative in this case whatsoever for that nurder.

There is no alternative.

(R 1456) (enphasis added).

While instructing the jurors prior to their sentencing
del i berations, the judge gave the standard jury instructions.
However, in the context of the proceedings in M. Mrdenti’s
case, comments not a part of the instructions were reiterated
and in essence incorporated by reference when the judge used
the phrase, “as you have been told”:

It is now your duty as jurors to advise the

Court as to what puni shnment should be inposed upon

t he Defendant, M chael Mrdenti, for his crine of

murder in the first degree.

As you have been told, the final decision as to

what puni shnent shoul d be inposed is a
responsibility of the Judge.

16



(R 1489) (enphasi s added).

The jury was al so instructed upon 3 aggravati ng
circunstances. The totality of the instructions given the
jury on these aggravating circunstances were:

The aggravating circunstances which you may consi der are
limted to any of the follow ng that are established by
t he evi dence:

Nunmber one, the crime for which the defendant is
to be sentenced was commtted for financial gain;

Nunmber two, the crime for which the defendant is
to be sentenced was especially heinous, atrocious or
cruel .

Hei nous nmeans extrenmely w cked or shockingly
evil. Atrocious neans outrageously w cked and vile.
Cruel nmeans designed to inflict a high degree of
pain with utter indifference to or even enjoynent of
the suffering of others.

The kind of crime intended to be included as
hei nous, atrocious or cruel is one acconpani ed by
additional acts that show that the crinme was
consci encel ess — consci encel ess or pityless and was
unnecessarily torturous to the victim

Three, the crine for which the defendant is to
be sentenced was commtted in a cold, calculated and
prenedi tated manner wi thout any pretense of noral or
| egal justification.

Col d, calculated and preneditated consists of a
careful plan or prearranged design to kill. A
pretense of noral or legal justification is any
claimof justification or excuse that, though
insufficient to reduce the degree of hom cide,
nevert hel ess rebuts the otherw se cold and
cal cul ating nature of the hom cide.

| f you find the aggravating circunstances do not
justify the death penalty, your advisory sentence
shoul d be one of life inprisonment w thout
possibility of parole for twenty-five years.

Shoul d you find sufficient aggravating
circunstances to exist, then it will be your duty to
determ ne whether mtigating circunstances exist to
out wei gh the aggravating circunstances.

(R 1490- 1492).
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The jury was further advised that “In these proceedi ngs
it is not necessary that the verdict of the jury be unani nous”
(R 1495) but that:

[i]f a mjority of the jury determ ne that M chael

Mordenti shoul d be sentenced to death, your advisory

sentence will be a mgjority of the jury by a vote

of , advise and recommend to the Court that it inpose
the death penalty upon M chael Mordenti

(rd.).
Thereafter, the jury' s advisory verdict was returned and
read in open court by the clerk:
A mgjority of the jury, by a vote of eleven to one,
advi se and recormmend to the Court that it inpose the
deat h penalty upon Defendant M chael W Mordenti.
(R 1499). On Septenber 6, 1991, the presiding judge inposed a
sentence of death (R 1547). She found two aggravating
circunstances: 1) the crinme was commtted for pecuniary gain;
2) the nmurder was commtted in a cold, calculated and
prenedi tated manner wi thout any pretense of noral or |egal
justification (R 1542-1543).°
As to mtigating circunstances, this Court observed,
[the trial judge] found the following factors in
mtigation: (1) that [M. Mrdneti] was fifty a the
time of the crinme; (2) [M. Mrdenti] had no
significant history of prior crimnal activity® (3)

that [M. Mrdenti’s] father died while [he] was
young and that he was abandoned by his nother; (4)

*The judge did not rely upon the heinous, atrocious and cruel
aggravating factor (R 1543).

°This Court noted that the trial judge found this factor in
mtigation even though the defense waived a jury instruction
on this issue. Mordenti at 1083, footnote 2.
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that [M. Mrdenti] was a good stepson to his
stepparents; (5) that [M. Mrdenti] supported the
woman who lived with himand her two children; (6)
that [M. Mrdenti] was a thoughtful friend and

enpl oyer and was fair in business dealings; (7) that
[ M. Mordenti] received an honorabl e di scharge from
the Coast CGuard; and (8) that [M. Mrdenti] behaved
appropriately in court during the trial.

Mordenti v. State 630 So. 2d 1080, 1083.

2. NO FI NDI NG OF PRI OR CONVI CTION OF A CRI ME OF VI OLENCE
M. Mrdenti’s death sentence was not dependent upon the
“previously convicted of a crine of violence” aggravating
circunstance. M. Mrdenti had no prior convictions for a
crime of violence. The State made no argunment that this
aggravating circunstance was present. This is a distinction
between M. Mordenti’s case and the circunstances of both

Bott oson v. Mdbore and King v. Mbore, on a factor that three

justices found served as a basis for denying relief in those
two cases.

a. Justice Shaw s vi ews.

For Justice Shaw, the finding of this aggravating
circunstance in both the Bottoson and King cases was the basis
for his vote to deny each of themrelief. As Justice Shaw
explained in his opinion concurring in the denial of habeas
relief in Bottoson, “this particular factor is excluded from
Ring’s purview and standing by itself, can serve as a basis to
‘death qualify’ a defendant. Accordingly, | agree that
Bottoson’s petition for wit of habeas corpus nust be denied.”

Bottoson v. Moore, 2002 W. 31386790 at 19 (Shaw, J.,
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concurring in result only)(footnote omtted). |In his opinion
concurring in the denial of habeas relief in King, Justice
Shaw i ndi cated that habeas relief should be deni ed because
King's sentence of death was based in part on the aggravating
ci rcunstance of “previous conviction of violent felony.” King
v. Moore, 2002 W. 31386234 at 4.

But for the presence of this aggravating factor, it
appears from Justice Shaw s opinions that he would vote to
grant a capital habeas petitioner relief on the basis of R ng
V. Arizona. Justice Shaw expressed his view that the Florida
death penalty statute violated the principle enunciated in

Ring v. Arizona:

Nowhere in Florida lawis there a requirenent that
the finding of an aggravating circunstance nust be
unani nous. Ring, however, by treating a “death
qual i fyi ng” aggravator as an el enent of the offense,
I nposes upon the aggravator the rigors of proof as
other elements, including Florida s requirenent of a
unani nmous jury finding. Ring, therefore, has a
direct inpact on Florida s capital sentencing
statute.

Bottoson v. Moore, 2002 W. 31386790 at 18. At another point

in his opinion, Justice Shaw concluded that Florida s statute
was fl awed:

| read Rng v. Arizona, 122 S. C. 2428 (2002), as
hol di ng that “an aggravating circunmstance necessary
for inmposition of a death sentence” operates as “the
functional equivalent of an elenent of a greater

of fense than the one covered by the jury's verdict”
and nust be subjected to the sane rigors of proof as
every other elenent of the offense. Because
Florida s capital sentencing statute requires a
finding of at |east one aggravating circunstance as
a predicate to a recommendati on of death, that
“deat h qualifying” aggravator operates as the
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functional equivalent of an el enent of the offense
and is subject to the sane rigors of proof as the
ot her elenents. Wen the dictates of Ring are
applied to Florida s capital sentencing statute, |
believe our statute is rendered fl awed because it

| acks a unanimty requirenent for the “death
qual i fyi ng” aggravator.

Bottoson v. Moore, 2002 W. 31386790 at 19 (enphasis added).

b. Justice Pariente’ s views.

In Bottoson, Justice Pariente agreed with Justice Shaw
that “a prior violent felony conviction neets the threshold
requi renment of Apprendi as extended to capital sentencing by
Ring.” Bottoson v. Myore, 2002 W. 31386790 at 22 (Pariente,

J., concurring in result only). Accordingly, she too
concurred in the denial of habeas relief in Bottoson, saying,
“I would deny relief to Bottoson because one of the four
aggravating circunmstances found in this case was a prior
violent felony.” 1d. Simlarly in King, Justice Pariente
expl ai ned that she concurred in the court’s denial of King's
petition for habeas relief because “one of the aggravators
found in King’s case was a ‘previous conviction of violent

felony.”” King v. More, 2002 W. 31386234 at 4.7

In her opinion “concur[ring] in result only” in Bottoson,

Justice Pariente said, “l believe that we nust confront the
fact that the inplications of Ring are inescapable.” Bottoson

v. More, 2002 W. 31386790 at 22. Later in that opinion, she

'She also noted that in M. King's case jurors “reached a
unani nous (12-0) recommendation of death.” 1d. This is not
the recommendation in M. Mrdenti’s case.
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el abor at ed:

The crucial question after Ring is “one not of form
but of effect.” 122 S.C. at 2439. |In effect, the
maxi mum penalty of death can be inposed only with

t he additional factual finding that aggravating
factors outweigh mtigating factors. 1In effect,
Florida juries in capital cases do not do what R ng
mandates — that is, make specific findings of fact
regardi ng the aggravators necessary for the
inposition of the death penalty. |In effect, Florida
juries advise the judge on the sentence and the
judge finds the specific aggravators that support
the sentence i nposed. |Indeed, under both the
Florida and Arizona schenes, it is the judge who

i ndependently finds the aggravators necessary to

i npose the death sentence.

Bottoson v. Moore, 2002 WL 31386790 at 24 (italics in

original).

Thus, it is clear that Justice Pariente believes that the
Fl orida death penalty statute violates the principles
enunciated in Ring.® Under her reasoning, M. Mrdenti is
entitled to relief since the “prior conviction of a crine
vi ol ence” aggravator was not present in his case.?

C. Justice Anstead’s views.

In his opinion in Bottoson, Chief Justice Anstead noted

that he concurred in that portion of Justice Pariente’s

8At one point she stated, “l agree with Justice Lew s that
there are deficiencies in our current death penalty sentencing
instructions.” Bottoson v. More, 2002 W. 31386790 at 22.
Accordi ngly, Justice Pariente opined that the standard jury

i nstructions should be changed, as well as the verdict form
used in penalty phase proceedings.

°As to M. King, Justice Pariente also pointed out in M.
King’s case jurors “reached a unani nous (12-0) recomrendation
of death.” King v. Mwore, 2002 W. 3138234 at 4. The death
recommendati on was not unaninous in M. Mrdenti’s case.
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opi nion discussing “a finding of the existence of aggravating
ci rcunst ances before a death penalty may be inposed.”

Bott oson v. Moore, 2002 W. 31386790 at 8 n. 18.

In otherw se explaining his view of Ring and its
application to the Florida death penalty statute, Chief
Justice Anstead stated:

Thus, Ring requires that the aggravating

ci rcunst ances necessary to enhance a particul ar

def endant’ s sentence to death nust be found by a
jury beyond a reasonabl e doubt in the sane manner
that a jury nust find that the governnent has proven
all the elenments of the crime of nurder in the guilt
phase. It appears that the provision for judicial
findings of fact and the purely advisory role of the
jury in capital sentencing in Florida falls short of
t he mandates announced in Ring and Apprendi for jury
fact-finding.

Bott oson v. Mbore, 2002 W. 3138670 at 10.10

In his opinion in King v. More, Chief Justice Anstead

specifically concurred in Justice Pariente’ s opinion stating
her reasons for concurring in the denial of relief to M.
King. Thus, he found the presence of the “prior conviction of
a crinme of violence” aggravating circunstance and the

unani nous death recommendati on determ native in that instance.

The circunstances present in Bottoson and King which

Chi ef Justice Anstead al so indicated, “another factor
inportant to ny decision to concur in denying relief [ ] is
that the U S. Suprenme Court has specifically denied Bottoson's
petition for review and lifted the stay it previously granted
as to his execution.” Bottoson v. More, 2002 W. 31386790 at
7-8 n.17. However, that circunstance is not present in M.
Mordenti’s case, and thus, a different result is warranted.
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caused Chief Justice Anstead to vote to deny those petitioners
relief are not present in M. Mrdenti’s case. Inferentially,
it wuld seemthat he, |ike Justices Shaw and Pariente, would

vote to grant M. Mrdenti relief under Rng v. Arizona.

3. JURORS AWARENESS OF THE | MPACT OF THEI R RECOMMENDATI ON.

M. Mrdenti’s jury was specifically instructed that its
role was nerely to make a recomendati on by a majority vote.
The jury was never told that its recommendati on was binding in
any way.!'! Under the circunstances, the jurors’ sense of
responsibility for determning M. Mrdenti’s sentence was
substantially di m ni shed.

a. Justice Lewi s’ s views.

Justice Lewis explained in his viewthat “the validity of
jury instructions given in [Bottoson’s] case should be
addressed in light of [Bottoson's] facial attack upon
Florida s death penalty schenme on the basis of the holding in

Ring v. Arizona.” Bottoson v. ©More, 2002 W. 31386790 at 29.12

According to Justice Lew s:

[I]n light of the dictates of Ring v. Arizona, it
necessarily follows that Florida s standard penalty
phase jury instructions may no | onger be valid and
are certainly subject to further analysis under the
United States Suprene Court’s Caldwell V.

1The jury was only told it would be given great weight.

2Justice Lewi s acknow edged that Ring v. Arizona has
application to Florida's death penalty statute when he wote,
after Rng, ajury' s “life recommendati on nust be respected.”
Bottoson v. Mbore, 2002 W. 31386790 at 26. He concl uded t hat
as to jury overrides in favor of death, Florida | aw and Ri ng
are in “irreconcilable conflict.” |1d.
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M ssissippi, 472 U. S. 320 (1985), hol ding.

Bott oson v. Moore, 2002 W. 31386790 at 28. Pursuant to this

view, Justice Lew s proceeded in his opinion to carefully
review the voir dire proceedings and the jury instructions,
t her eby suggesting that a case-by-case analysis is warranted
i n determ ni ng whet her any deat h-sentenced individuals are
entitled to post-conviction relief inthe light of Ring v.
Arizona. In his opinion, Justice Lew s concluded, “there was
a tendency to minimze the role of the jury, not only in the
standard jury instructions, but also in the trial court’s
added expl anation of Florida s death penalty schene.” 1d. at
30. However, he found the standard jury instructions and
judicial commentary were not so flawed in M. Bottoson’s case
to warrant reversal. Justice Lew s explained, *although the
standard jury instructions may not be flawed to the extent
that they are invalid or require a reversal in this case, such
instructions should now receive a detailed review and anal ysi s
to reflect the factors which inherently flow fromRing.” 1d.
(enphasis added). Cearly, Justice Lewis's position carries
with it the unstated inference that a reversal wll be
required in sonme cases where the proper analysis is conducted
and it is determned that the mnim zation of the jury' s role
exceeded that occurring in Bottoson.

The circunstances of M. Mrdenti’s case are nuch nore

extrene than those Justice Lewi s addressed in Bottoson V.

Moore. The jury repeatedly heard during the voir dire
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exam nation that their penalty phase role was to render a
recommendation. They were told that the recommendati on was
not bi nding upon the judge. They were told that the decision
as to what sentence to inpose was the judge’'s decision. In
the judge' s last remarks before the jury retired, he rem nded
t hem

As you have been told, the final decision as to what

puni shment shoul d be inposed is a responsibility of

t he Judge; however, it is your duty to follow the

| aw which will now be given to you by the Court and

to render to the Court an advi sory sentence.

(R 1489) (enphasi s added).

Under the analysis that Justice Lews requires, M.
Mordenti is entitled to relief. The dimnution of the juror’s
role in M. Mrdenti’'s case far exceeded what Justice Lew s
noted was present in Bottoson.

b. Justice Pariente agrees.

In her opinion in Bottoson v. More, Justice Pariente

expressed her agreenent with Justice Lewis: “l agree with
Justice Lewis that there are deficiencies in our current death

penalty sentencing instructions.” Bottoson v. More 2002 W

31386790 at 22.

3. Bott oson and King Support Ganting Relief In M.
Mordenti’s Case.

Under the anal yses enpl oyed by Chief Justice Anstead,
Justice Shaw, Justice Pariente, and Justice Lewis, M.
Mordenti’'s sentence of death stands in violation of the Sixth

and Ei ghth Anendnents. The circunstances present in Bottoson
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and King that caused those justices to concur in the denial of
post-conviction relief are not present here. Habeas relief
should issue. This Court should vacate the sentence of death

and order a new penalty phase proceedi ng.

4. O her Errors in Light of Ring.

Additionally M. Mrdenti’s death sentence was inposed in
an unconstitutional manner because he was required to prove
t he non-exi stence of an el ement necessary to nake himeligible
for the death penalty. Under Florida |law, a death sentence
may not be inposed unless the judge finds the fact that
“sufficient aggravating circunstances” exist to justify
i nposition of the death penalty. Fla. Sat. Sec 921.141 (3).
Because inposition of a death sentence is contingent upon this
fact being found, and the maxi num sentence that could be
i nposed in the absence of that finding is life inprisonnment,
the Sixth Amendnent required that the State bear the burden of
proving it beyond a reasonable doubt. R ng at 2432(“Capital
defendants. . .are entitled to a jury determ nation of any
fact the legislature conditions an increase in their nmaximm
puni shnment.”) In M. Mrdenti’s case, the judge gave the
followng prelimnary instruction:

You are instructed that this evidence is presented

in order that you m ght determ ne first whether

sufficient aggravating circunstances exist that

woul d justify the inposition of the death penalty

and, second, whether there are mtigating

ci rcunstances sufficient to outwei gh the aggravating
ci rcunstances, if any.
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(R 1367) (enphasi s added).
In closing penalty phase argunent the prosecutor told the
jury:
But | submt to you that they [defense] have not
overcone the vast weight of the aggravating factors

that the state has presented to you in the trial of
this case.

(R 1457) (enphasi s added) and:

So we have sat back and everyone has |listened to
what they [defense] have presented in mtigation and

it doesn’'t overcone the facts of this nmurder. It
does not overcone the aggravating factors we have in
this case.

(R 1459) (enphasi s added).
The Court then gave the jury her final instructions:

It is your duty to followthe law that will now be
given to you by this Court and render to this Court
an advi sory sentence based on your determ nation as
to whether sufficient aggravating circunstances
exist to justify the inposition of the death penalty
and whether sufficient mtigating circunstances
exi st to outwei gh any aggravating circunstances
found to exist.

(R 1490) (enphasi s added) and:

| f you find the aggravating circunstances do not
justify the death penalty, your advisory sentence
shoul d be one of life inprisonment w thout
possibility of parole for twenty-five years. Should
you find sufficient aggravating circunmstances do
exist, it will then be your duty to determ ne

whet her mtigating circunstances exist that outweigh
t he aggravating circunstances.

(R 1492) (enphasi s added).
The Due Process O ause of the Fourteenth Amendnent
requires the State to prove beyond a reasonabl e doubt every

fact necessary to constitute a crinme. In re Wnship, 397 U S
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358 (1970). The existence of “sufficient aggravating

ci rcunst ances” that outweigh the mtigating circunstances is
an essential elenment of death-penalty-eligible first degree
nmur der because it is the sole elenent that distinguishes it
fromthe crime of first degree nurder, for which life is the
only possi ble punishnent. Fla. Stat. Secs. 775.082, 921.141.
For that reason, Wnship requires the prosecution to prove the
exi stence of that el enent beyond a reasonabl e doubt. M.
Mordenti’s jury was told otherwise. The instructions given to
M. Mrdenti’s jury violated the Due Process C ause of the
Fourteenth Amendnent to the United States Constitution and the
Sixth Anmendnent’s right to trial by jury because it relieved
the State of its burden to prove beyond a reasonabl e doubt the
el ement that “sufficient aggravating circunstances exist”

whi ch outweigh mtigating circunstances by shifting the burden
of proof to M. Mrdenti to prove that the mtigating

ci rcunst ances outwei gh sufficient aggravating circunstances.

Mul | aney v. Wl bur, 421 U S. 684, 698 (1975). M. Mrdenti’s
sentenci ng judge enpl oyed the sane unconstitutional standard
in inmposing the death sentence:
|’ ve wei ghed the aggravating and the mtigating both
statutory and non-statutory circunstances outlined,
as well as any other mtigation that was offered by
the defendant. And | find that the mtigating
circunstances in this case do not outweigh the
aggravating circunstances.
(R 1574) (enphasis added).

M. Mrdenti’'s death sentences are also invalid and nust
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be vacated because the elenments of the offense necessary to
establish capital nmurder were not charged in the indictnment in
violation of the Sixth, Eighth, and Fourteenth Amendnments to
the United States Constitution, the Florida Constitution, and
Due Process.

M. Mrdenti was indicted on 1 count of preneditated
murder. The indictnent failed to charge the necessary el enents
of capital first degree nmurder (R 1591-1593).

Jones v. United States, 526 U. S. 227 (1999), held that

“under the Due Process Cl ause of the Fifth Arendnent and the
notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi num
penalty for a crinme nust be charged in an indictnent,
submtted to a jury, and proven beyond a reasonabl e doubt.”

Jones, at 243 , n. 6. Apprendi v. New Jersey, 530 U S. 466

(2000), held that the Fourteenth Anendnment affords citizens
the sanme protections when they are prosecuted under state | aw.

Apprendi, 530 U.S. at 475-476. *®* Ring v. Arizona, 122 S. C

2428 (2002), held that a death penalty statute’s “aggravating
factors operate as ‘the functional equivalent of an el enent of

a greater offense.’”” R ng, at 2441 (quoting Apprendi, 530 U. S.

at 494, n. 19).

In Jones, the United States Suprene Court noted that

BThe grand jury clause of the Fifth Amendnent has not
been held to apply to the States. Apprendi, 530 U S at
477, n. 3.
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“[much turns on the determnation that a fact is an el enent of
an of fense, rather than a sentencing consideration,” in
significant part because “el ements nust be charged in the
indictnent.” Jones, 526 U.S. at 232. On June 28, 2002, after
the Court’s decision in Ring, the death sentence inposed in
United States. v. Allen, 247 F. 3d 741 (8" Cir. 2001), was

overturned when the Suprene Court granted the wit of
certiorari, vacated the judgenment of the United States Court
of Appeals of the Eighth Crcuit upholding the death sentence,
and remanded the case for reconsideration in light of Ring's
hol di ng that aggravating factors that are prerequisites of a
death sentence nust be treated as el enments of the offense.

Allen v. United States, 122 S.C. 2653 (2002). The question

presented in Alen was:

Whet her aggravating factors required for a sentence

of death under the Federal Death Penalty Act of

1994, 18 U. S.C. sec 3591 et. seq,, are elenents of a

capital crime and thus nust be alleged in the

indictnment in order to conply with the Due Process

and Grand Jury clauses of the Fifth Amendnent.

Like the Fifth Amendnent to the United States
Constitution, Article I, Section 15 of the Florida
Constitution provides that “no person shall be tried for a
capital crime without presentment or indictnent by a grand
jury”. Like 18 U S. C sections 3591 and 3592(c), Florida’s
death penalty statute, Florida Stats. 88 775.082 and 921. 141,
makes i nposition of the death penalty contingent upon the

government proving the existence of aggravating circunstances,
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establishing “sufficient aggravating circunstances” to cal
for a death sentence, and that the mtigating circunmstances
are insufficient to outweigh the aggravating circunstances.
Fla. Stat. 8§ 921.141 (3). Florida law clearly requires every
“element of the offense” to be alleged in the information or

indictnment. In State v. Dye, 346 So. 2d 538, 541 (Fla. 1977),

the Florida Suprene Court said “[a]n information nust all ege
each of the essential elenents of a crine to be valid. No
essential elenment should be left to inference.” |In State v.
Gay, 435 So. 2d 816, 818 (Fla. 1983), this Court stated
“Iw] here an indictnment or information wholly omts to allege
one or nore of the essential elenents of the crine, it fails
to charge a crinme under the laws of the state,” an indictnent
in violation of this rule cannot support a conviction; the
conviction can be attacked at any stage, including “by habeas

cor pus”. Gray, 435 So. 2d at 818. Finally, in Chicone v.

State, 684 So. 2d 736, 744 (Fla. 1996), this Court stated
“Ial]s a general rule, an information nust allege each of the
essential elenents of a crinme to be valid.” It is inpossible
to know whether the grand jury in this case would have
returned an indictnent alleging the presence of aggravating
factors, sufficient aggravating circunstances, and
insufficient mtigating circunstances, and thus charging M.
Mordenti with a crime punishable by death. The State’s
authority to decide whether to seek the execution of an

i ndi vi dual charged with a crine hardly overrides- in fact- is
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an archetypical reason for the constitutional requirenment of

neutral review of prosecutorial intentions. See e.g., United

States v. Dionisie, 410 U. S. 19, 33 (1973); Wod v. Georaqia,

370 U.S. 375, 390 (1962): Canpbel| v. Louisiana, 523 U.S. 393,
399 (1998).

The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . be informed of the nature
and cause of the accusation . . .” A conviction on a charge
not made by the indictnent is a denial of due process of |aw

State v. Gray, supra, citing Thornhill v. Al abama, 310 U. S 88

(1940), and Delonge v. Oregon, 299 U.S. 353 (1937). By wholly

omtting any reference to the aggravating circunstances that
woul d be relied upon by the State in seeking a death sentence,
the indictnent prejudicially hindered M. Mrdenti “in the
preparation of a defense” to a sentence of death. Fla. R
Crim P. 3.140(0).

Because the State did not submt to the grand jury, and
the indictnent did not state the essential elenents of the
aggravated crine of capital nmurder, M. Mrdenti’s right under
Article I, Section 15 of the Florida Constitution, and the
Si xth, Eighth, and Fourteenth Amendnents to the United States
Constitution due process were violated. M. Mrdenti’'s death
sentence shoul d be vacat ed.

5. Concl usi on
Based on the foregoing, M. Mrdenti respectfully

requests that his sentence of death as well as the advisory
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sentence be vacated in light of Ring v. Arizona and a life

sentence inposed. At the very least, a re-sentencing
proceedi ng that conports with the Sixth Arendnent as expl ai ned

by Ring v. Arizona is required.

CLAIM 11

MR, MORDENTI WAS DENI ED H' S RI GHTS UNDER THE FOURTH
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON, AND THE

CORRESPONDI NG PROVI SI ONS OF THE FLORI DA

CONSTI TUTI ON, WHEN THE PROSECUTOR | MPERM SSI BLY
SUGGESTED TO THE JURY THE LAW REQUI RED THAT | T
RECOMVEND A SENTENCE OF DEATH.  APPELLATE COUNSEL
WAS | NEFFECTI VE FOR FAI LI NG TO RAISE TH S | SSUE ON
DI RECT APPEAL.

During voir dire, the prosecutor repeatedly asked
prospective jurors if they could vote for a sentence of death
if the aggravating circunstances required or called for that
sent ence:

oo sonetinmes there are those nurders that are
just particularly cold, calculated, preneditated and
cruel and justice demands that we cone back before
you and do this (enphasis added). And this is one
of those cases.

(R 1369) and:

The people of the State of Florida now cone before
you and urge you to urge Judge Buckl ew to use that
sword to i npose capital punishnment, the death
penalty, on this defendant for what he did because
justice demands it. There is no alternative in this
case whatsoever for that nurder. There is no

al ternative.

(R 1456) (enphasis added) and:

Have the courage of your swift and decisive
conviction in this case. None of us — none of us
like this. None of us enjoy having to be here doing
this, but in this case, justice demands it. There
is no alternative. Have the courage that your
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conviction showed in this case.
(R 1468) (enphasis added) and:

Not hi ng that the defense can say, nothing that the

defense can do can mtigate this nmurder. Any

killing of a human being is atrocious. Any killing

of a human being is aggravating. Nothing mtigates

the killing of a human being, but absolutely nothing

at all mtigates this. Nothing. Nothing mtigates

t his.

(R 1468-1469).

First, in no instance does the law require that a death
sentence be inposed. Second, in a capital sentencing
proceedi ng, the | aw does not require or call for the jury to
recommend a sentence of death over life inprisonnment, or vice
versa; rather, the lawrequires the jury to determne the
exi stence of aggravating and mtigating circunstances, and
thereafter, weigh them against each other. |In other words,
the law requires the jury to consider the evidence introduced
in both the guilt and sentencing phases of the trial, and
af ter having done so, recommend an appropriate sentence.

The coments of the prosecutor m sguided the jury into
thinking that the | aw required one sentence over the other,
when in fact, the proper question is whether, based upon the
evi dence regardi ng aggravating and mtigating circunstances, a
juror would consider the appropriateness of a death
recommendat i on.

The prosecutor mslead the jury into believing the

recommendation of the jury was a sinple counting process. The

prosecutor inplied that the jury should nerely conpare the

35



nunber of aggravating circunstances in relation to the nunber
of mtigating circunstances (R 1458). If the nunber of
aggravating circunstances exceeded the nunber of mtigating
ci rcunst ances, the prosecutor suggested to the jury the | aw
required or called for a recommendation of death (R 1468,
1469). The prosecutor told the jury flatly "there is no
alternative." This is an incorrect statenment of the | aw
Under the sentencing schenme in Florida the jury has conpl ete
di scretion in choosing between a life inprisonment or death
recomendation. "Mercy may be a part of that discretion.”

Drake v. Kenp, 762 F.2d 1449 (11th Cr. 1985). The argunent

in M. Mrdenti's case is precisely the type of argunent that

vi ol ates due process and the Ei ghth Anendnment. See Drake v.

Kenp, 762 F.2d 1449, 1458-61 (11th Cr. 1985) (en banc). This
m sconduct is even nore conpelling because it was the State
Attorney asking the questions: "Argunents delivered while
wrapped in the cloak of state authority have a hei ght ened

i npact on the jury." 1d. at 1459. Prosecutorial commentary as
evidenced in M. Mrdenti's case has been held to render a
sentence of death fundanentally unreliable and unfair. 1d. at
1460 ("[T]he remarks' prejudice exceeded even its factually

m sl eadi ng and legally incorrect character . . . ."). See

also Potts v. Zant, 734 F.2d 526, 536 (11th G r. 1984)

(because of i1nproper prosecutorial argunent, the jury may have
"failed to give its decision the independent and unprejudi ced

consideration the law requires"); WIlson v. Kenp, 777 F.2d
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621, 627-28 (11th Cir. 1985) ("Wen core Ei ghth Anendnent
concerns are substantially inpinged upon[,] . . . it is
under st andabl e that confidence in the jury's decision wll be
undermned. . . . W conclude that the sentencing phase was

fundanmentally unfair."); Newlon v. Arnontrout, 885 F.2d 1328,

1338 (8th Gr. 1989) (quoting Coleman v. Brown, 802 F.2d 1227,

1239 (10th Cr. 1986)) ("'[a] decision on the propriety of a
cl osing argunent nust | ook to the Ei ghth Arendnent's command
that a death sentence be based on a conpl ete assessnent of the
defendant's individual circunmstances . . . and the Fourteenth
Amendnent ' s guarantee that no one be deprived of life w thout
due process of law.'") (citations omtted). This Court has
recogni zed that “death required” argunents are a m sstatenent

of the aw. Heynard v. State, 689 So. 2d 239 (Fla. 1996).

Trial counsel failed to object and nove for mstrial. M.
Mordenti was denied his right to effective representation of
counsel as guaranteed by the United States Constitution. See

Strickland v. Washington, 466 U S. 668 (1984). This error was

apparent on the record and appel |l ate counsel was ineffective

for failing to raise it on direct appeal. See e.qg. Blanco v.

Wai nwright, 507 So. 2d 1377, 1384 (Fla. 1987) (recogni zi ng
exceptions where counsel nmay successfully raise

i neffectiveness on direct appeal when apparent on the record).
Appel | at e counse

renders ineffective assistance of counsel when it is

established: 1) that appellate counsel’s perfornmance was
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deficient because the alleged om ssions are of such a

magni tude as to constitute a serious error or substanti al
deficiency falling neasurably outside the range of
processional ly acceptabl e performance, and 2) that petitioner
was prejudi ced because appel | ate counsel’s deficiency
conprom sed the appellate process to such a degree as to
underm ne confidence in the correctness of the result. See

Rut herford, v. WMore, 774 So. 2d 637, 643 (Fla. 2000).

Here appel | ate counsel’ s performance was deficient. The
| aw supporting the claimthat the prosecutor’s argunent that
told the jury that death was required was in existence at the
time of M. Mrdenti’s appeal and coul d have been raised. M.
Mordenti was prejudi ced because this Court did not address
this issue on appeal. The inproper death required argunent
was so pervasive in the prosecutor’s argunent that confidence
in the jury applying the correct law is underm ned and thus,
the death sentence is not worthy of confidence. Additionally,
in M. Mrdenti’s case, the pervasive enphasis the prosecutor
attributed to its death required argunent that went
uncorrected, reached down into the validity of the M.
Mordenti’s death sentence and constitutes fundanental error

Thus, the death sentence should be vacat ed.

CLAIM IV
JUROR M SCONDUCT OCCURRED IN THE GUI LT AND PENALTY PHASES

OF MR MORDENTI'S TRIAL I N VI OLATI ON OF THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMVENTS TO THE UNI TED STATES
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CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTI ON.

During the penalty phase of M. Mordenti's trial, juror
m sconduct was reveal ed. Juror Baker had di scussions with Ji my
Muench, an attorney, for whomhe was a witness in a civil trial Juror
Baker discussed his jury duty on M. Mrdenti's case wwth M. Miench.
According to state attorney Karen Cox, she and her husband N ck Cox,
the prosecutors in this case were friends with M. Mench. Juror
Baker al so reveal ed that he heard information through conversations
at work that M. Mrdenti had been previously represented by Barry
Cohen (R 1321-1329). Juror Baker was given specific instructions
not to discuss her service on the jury in this case (R 1325).
Despite the instruction, he had a discussion with a friend of the
prosecutors. M sconduct occurred when he violated the judge’s
instructions. This m sconduct is of such a character that at the

very least, it raises a potential of prejudice. Amazon v. State,

487 So. 2d 8, 11 (Fla. 1986) and is presunptively prejudicial. Russ
v. State, 95 So. 2d 94, 600-601 (Fla. 1957). Accordingly M.
Mordenti is entitled to a newtrial. Furthernore, Juror #8, M.
Johnston, also reveal ed that through conversations at his place of
enpl oynment he | earned that the co-defendant Larry Royston had killed
hi nsel f (R 1342).

The juror m sconduct that occurred in M. Mrdenti's trial
violated his Sixth, Ei ghth and Fourteenth Amendnent rights and
correspondi ng provisions of the Florida Constitution. Defense

counsel was ineffective for failing to request renoval and
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substitution of these jurors and appell ate counsel was ineffective
for failing to raise this issue on direct appeal as it was apparent
on the record and supported in law at the tinme of direct appeal. M.

Mordenti is entitled to a new trial.
CLAIM V

FUNDAMENTAL ERROR OCCURRED AND MR. MORDENTI 'S SI XTH

El GHTH AND FOURTEENTH AMENDMENT RI GHTS WERE VI OLATED
BECAUSE NO RELI ABLE TRANSCRI PT OF HI' S CAPI TAL TRI AL

EXI STS, RELI ABLE APPELLATE REVI EWWAS AND | S | MPGSSI BLE
THERE IS NO WAY TO ENSURE THAT WHI CH OCCURRED I N THE TRI AL
COURT WAS OR CAN BE REVI EWVED ON APPEAL, DUE TO OM SSI ONS
N THE RECORD AND THE JUDGVENT AND SENTENCE MUST BE
VACATED. APPELLATE COUNSEL RENDERED | NEFFECTI VE

ASSI STANCE OF COUNSEL | N FAI LI NG TO TAKE PROPER ACTI ON TO
ENSURE THE RECORD WAS COVPLETE. MR MORDENTI WAS
PREJUDI CED AS A RESULT.

The due process constitutional right to receive trial
transcripts for use at the appellate | evel was acknow edged by the

Suprenme Court in Giffinv. Illinois, 351 U S 212 (1956). A death

sentence cannot stand unl ess there has been conpl ete, neani ngful

appellate review. Parker v. Dugger, 498 U S. 398 (1991). An accurate

trial transcript is crucial for adequate appellate review. The Sixth

Amendnent al so mandates a conplete transcript. In Hardy v. United

States, 375 U S. 277, 288 (1964), Justice CGoldberg, in his concurring
opi nion, wote that since the function of appellate counsel is to be
an effective advocate for the client, counsel nust be equipped with
"the nost basic and fundanental tool of his profession . . . the
conplete trial transcript . . . anything short of a conplete
transcript is inconpatible with effective appell ate advocacy."

Conpl ete and effective appell ate advocacy requires a conpl ete

trial record. A trial record should not have m ssing portions. 1In
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M. Mrdenti’s case, the trial record does not include a hearing held
on Cctober 10, 1990 or a transcription of audio tapes played to the
jury. At tinmes, discussions at sidebar were also not recalled in the
record. Wth the record provided, it is inpossible to know what
actually occurred. M. Mrdenti is prejudiced in his ability to
denonstrate the effect of the om ssions due to the fact that he has
been deni ed the content of the om ssions.

Entsm nger v. lowa, 386 U S. 748 (1967), held that appellants

are entitled to a conplete and accurate record. Lower courts rely

upon Entsm nger. The concurring opinion in Commonwealth v. Bricker,

487 A. 2d 346 (Pa. 1985), citing Entsm nger, condemed the tri al

court's failure to record and transcri be the sidebar conferences so
that appellate review could obtain an accurate picture of the trial
pr oceedi ngs.

Entsm nger was cited in Evitts v. Lucey, 105 S. C. 830 (1985),

in which the Suprene Court reiterated that effective appellate review
begins with giving an appellant an advocate, and the tools necessary
to do an effective job.

Finally, in Gardner v. Florida, 430 U S 349 (1977), where the

def endant was not allowed to view a confidential presentence report,
the Suprene Court held that even if it was proper to wthhold the
report at trial, it had to be part of the record for appeal. The
record nust disclose considerations which notivated the inposition of
the death sentence. "Wthout full disclosure of the basis for the
deat h sentence, the Florida capital sentencing procedure would be

subject to defects under Furnman v. Georgia, 408 U S. at 361."
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The issue is whether M. Mrdenti should be made to suffer the
ultimate sentence of death where he did not have the benefit of a
constitutionally guaranteed review of a bona fide record of the trial

proceedings. Fla. Const. art. V, sec. 3(b)(1). See Delap v. State,

350 So. 2d 462, 463 (Fla. 1977); Dobbs v. Zant, 113 S. (. 835

(1993). This Court has enphasized that "[t]o satisfactorily perform
our responsibility we nust be able to discern fromthe record that
the trial judge fulfilled that responsibility" of acting with
procedural rectitude. Lucas v. State, 417 So. 2d 250 (Fla. 1982).

The record in this case is inconplete and unreliable.
Confidence in the record is undermned. M. Mrdenti was deni ed due
process, a reliable appellate process, effective assistance of
counsel on appeal, and a neaningful and trustworthy review of his
conviction and sentence of death. M. Mrdenti's statutory and
constitutional rights to review his sentence by this Court in the
State upon a conplete and accurate record, in violation of the Sixth,
Ei ght h and Fourteenth Amendnents.

The circuit court is required to certify the record on appeal
in capital cases, Fla. Stat. Ann. sec. 921.141(4), Fla. Const. art.
5, sec. 3(b)(1). Wien errors or omn ssions appear, re-exam nation of
the conplete record in the lower tribunal is required. Delap v.
State, 350 So. 2d 462 (Fla. 1977). Habeas relief is proper.

CLAI M VI

THE TRI AL COURT ERRONEOQUSLY | NSTRUCTED MR

MORDENTI " S JURY ON THE STANDARD BY WHI CH THEY MUST

JUDGE EXPERT TESTI MONY. THE JURY MADE DECI SI ONS OF

LAW THAT SHOULD HAVE BEEN W THI N THE PROVI NCE OF THE
COURT.  APPELLATE COUNSEL WAS | NEFFECTI VE FOR
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FALLI NG TO RAISE THI S | SSUE ON DI RECT APPEAL. MR
MORDENTI WAS PREJUDI CED A RESULT, THE JURY'S GUI LT
VERDI CT AND RECOMVENDATI ON THAT MR MORDENTI BE
SENTENCED TO DEATH ARE CONSTI TUTI ONALLY UNRELI ABLE
I N VI LATI ON OF THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS.

The trial court instructed the jury on expert w tnesses

as foll ows:

There were expert w tnesses who testified. Expert
W tnesses are |like other witnesses, with one
exception. The law permits an expert witness to
gi ve hi s opinion.

Fbmever, an expert's opinion is only reliable
when gi ven on a subject about which you believe him
to be an expert.

Li ke other w tnesses, you nmay believe or
di sbelieve all or any part of an expert's testinony.

(R 1284-1285) (enphasis added). Defense counsel did not
object to this instruction. However here, the error was
apparent on the record and appel | ate counsel shoul d have
rai sed the issue and trial counsel’s ineffectiveness for
failing to object.

The Court's instruction was an erroneous statenent of
| aw. The decision of whether a particular wtness is
qualified as an expert to present opinion testinony on the
subject at issue is to be made by the trial judge al one.

Ramirez v. State, 651 So. 2d 1164 (Fla. 1995) (citing Johnson

v. State, 393 So. 2d 1069, 1072 (Fla. 1980), cert. denied, 454

U S 882 (1981)). The Court's instruction here permtted the
jury to decide whether an expert was truly expert in the field

in which the Court had already qualified him |In addition to
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judging his credibility, the jury was permtted to judge his
expertise. That determ nation belongs solely to the judge.
This error was exacerbated by the State's failure to tender
W t nesses as experts who were allowed to give opinion
testinmony without the Court declaring the witness to be
gqualified as an expert. Anmong these wi tnesses were Cerald
W kes, Jack Riley, and M chael Malone. The Court erred when
it permtted the jury to hear opinion testinony of these
W tnesses. Trial counsel's performance was ineffective as was
appel l ate counsel’s for failing to raise this issue. The
prejudice is manifest. Relief is proper.
CLAIM VI |

THE PROSECUTOR S | NFLAMVATORY AND | MPROPER COMMENTS

AND ARGUMENTS RENDERED MR. MORDENTI 'S DEATH SENTENCE

FUNDAMENTALLY UNFAI R AND UNRELI ABLE I N VI OLATI ON OF

THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
RAI SE THI S | SSUE

At the penalty phase of M. Mrdenti's trial, the
prosecutors injected all manner of inperm ssible, inproper,
and inflamatory matters into the proceedings. Through their
coments and argunents, the prosecutors urged consideration of
i nproper matters, msstated the law, and injected enotion into
the proceedi ngs. The prosecutor’s argunents were
fundanmental |y unfair and deprived M. Mrdenti of due process.
Appel | ate counsel rendered ineffective assistance of counsel
in failing to raise this issue on direct appeal, as it was

apparent on the record. M. Mrdendi has been prejudiced as a
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result.

During the state's penalty phase closing argunent, the
state inplied that the jury should not consider nercy or
synpat hy when deciding M. Mrdenti's sentence. Mercy based

upon mtigating evidence was perm ssible. WIson v. Kenp, 777

F.2d 621, 624 (11th Cr. 1985). The State inflanmed the
passions of the jury for the victim This closing argunent
"inproperly appeal[ed] to the jury's passions and prejudices."

Cunni ngham v. Zant, 928 F.2d 1006, 1020 (11th Cr. 1991).

Such remarks prejudicially affect the substantial rights of
t he defendant when they "so infect the trial w th unfairness
as to make the resulting conviction a denial of due process.”

Donnelly v. DeChristoforo, 416 U S. 647 (1974).

This Court has called such inproper prosecutorial

comentary "troubl esone,” Bertolotti v. State, 476 So. 2d 130,

132 (Fla. 1985), and when inproper conduct by the prosecutor
"perneates" a case, as it did here, relief is proper.

Now t zke v. State, 572 So. 2d 1346 (Fla. 1990).

The whol e tenor of the state's closing argunent in the
penalty phase was an appeal to enotion rather than to reason.
During closing argunment, the prosecutor enphasized the
gruesone phot ographs of Thel ma Royston to inflanme the m nds
and passions of the jury to recomend the death penalty to
avenge the crine. For exanple, the prosecutor argued:

What wei ght do we give the eyes of Thel ma Royston in

t hese pictures. What weight do you give the fear the
victimexperienced in those eyes?
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(R 1466-1467).

In urging the jury to reconmmend the penalty of death, the
prosecutor repeatedly strayed fromargunents relevant to
aggravating and mtigating circunstances, engaging in oratory
deli berately intended to arouse the prejudi ce and passi ons of
the jury. The prosecutor exhorted the jury to recommend the
death penalty because it was required and "there is no
alternative" (R 1468). The prosecutor's argunent was
egregious, inflammtory and unfairly prejudicial such that a

mstrial was is the only proper renmedy. Garron v. State, 528

So. 2d 353 (Fla. 1988).

The prosecutor concluded his comments by again urging the
jury to recommend death based on the non-statutory aggravating
ci rcunst ances:

VWhat weight do you give to the fact that Thel ma
Royston died on her own property. And one of the —
one of her own buildings and the horse barn where
she kept the horses that she | oved so nmuch. What
wei ght do you give the fact that she died in the
safety of her |and?

(R 1465) and:

To give the defendant life inprisonnment with the
possibility of parole after twenty-five years is a
reward in this case. The defense may argue to you
well, in twenty-five years, he’'s going to be
seventy-five years old, but do you know what happens
over that twenty-five years? M chael Mrdenti | ooks
forward to the point where he may be paroled. He
has that anticipation. He gets to ook forward to
t hat .
He doesn’t deserve it. Mchael Mordenti has
forfeited
the hope and the possibility that he can be paroled in
twenty-five years. He's forfeited that right. He
doesn’t deserve it.
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(R 1467-1468).

The prosecution went on to inpermssibly argue and
guestion M. Mordenti's value to the rest of society and
inplied that it was their social responsibility to reconmend
death. The prosecutor argued:

....in weighing the value of soneone's life, you

need to see what the value of that person's life is

to the rest of society. What val ue does a col d-

bl ooded nurderer have to the rest of society?

(R 1467). In addition to urging the jurors to vote for death
on the basis of inpermssible factors, the prosecutor
repeatedly told the jurors that the mtigating factors
presented by M. Mrdenti were not legitimte considerations.
The prosecutor argued: “Nothing that the defense can say,
not hi ng that the defense can do can mtigate this nmurder.” (R
1469) .

The prosecutor distorted M. Mrdenti's penalty phase
with frequent inproper comentary and actions, thus destroying
any chance of a fair penalty determ nation. These argunents
and actions were intended only to inflanme the jury. The
remar ks were of the type that this Court has found "so

egregious, inflammtory, and unfairly prejudicial that a

m strial was the only proper renedy.”" Garron v. State, 528

So. 2d 353, 358 (Fla. 1988). This is a case |like Now tzke v.

State, 572 So. 2d 1346 (Fla. 1990), where this Court ordered a
new trial, comenting:

We al so are persuaded that [the Defendant] was
denied a fair trial by the prosecutorial m sconduct
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that perneated this case. . . . Wile isolated
i nci dents of overreaching may or may not warrant a
mstrial, in this case the cunul ative effect of one
inpropriety after another was so overwhelmng as to
deprive [the Defendant] of a fair trial.

Now t zke, 572 So. 2d at 1350. Here, the prosecutor’s

argunent s

went beyond a review of the evidence and perm ssible

i nferences. They were intended to overshadow any | ogical

anal ysis of the evidence and to generate an enoti onal

response, a clear violation of Penry v. Lynaugh, 109 S. C

2934 (1989). Aggravating circunstances specified in Florida's
capital sentencing statute are exclusive, and no ot her

ci rcunstances or factors may be used to aggravate a crine for
purposes of the inposition of the death penalty. Mller v.
State, 373 So. 2d 882 (Fla. 1979). The prosecutor's
presentation of wholly inproper and unconstitutional

nonstatutory aggravating factors starkly violated the Ei ghth

Amendnent, and the sentencer's consideration and reliance upon
nonst at ut ory aggravating circunstances prevented the
constitutionally required narrow ng of the sentencer's

di scretion. See Stringer v. Black, 112 S. C. 1130 (1992);

Maynard v. Cartwight, 108 S. C. 1853, 1858 (1988). As a

result, these inperm ssible aggravating factors evoked a
sentence that was "an ungui ded enotional response,” a clear
violation of M. Mrdenti's constitutional rights. Penry v.
Lynaugh, 108 S. C. 2934 (1989). Argunents such as those

presented here have been | ong-condemmed as viol ative of due
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process and the Eighth Arendnent. See Drake v. Kenp, 762 F.2d

1449, 1458-61 (11th G r. 1985)(in banc). Such argunents
render a sentence of death fundanentally unreliable and
unfair. Drake, 762 F.2d at 1460. ("[T]he remark's prejudice
exceeded even its factually msleading and |l egally incorrect

character ...."); Potts v. Zant, 734 F.2d 526, 536 (11th Gr.

1984) (because of i nproper prosecutorial argunent, the jury may
have "failed to give its decision the independent and
unprej udi ced consideration the |law requires"). The
proceedi ngs were contamnated with irrelevant, inflammtory,
and prejudicial considerations. The prosecutor’s argunent
al so constitutes fundanmental error as it tainted the validity
of the jury’'s recormendation. As a result M. Mrdenti's
death sentence is neither fair, reliable nor individualized.
M. Mrdenti's death sentence shoul d be set aside.

CLAIM VI | |

FLORI DA' S CAPI TAL SENTENCI NG STATUTE | S

UNCONSTI TUTI ONAL ON I TS FACE AND AS APPLIED IN TH' S

CASE BECAUSE | T FAI LS TO PREVENT THE ARBI TRARY AND

CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY, AND IT

VI CLATES THE CONSTI TUTI ONAL GUARANTEES OF DUE

PROCESS AND PROHI Bl TI NG CRUEL AND UNUSUAL

PUNI SHVENT.

Florida's capital sentencing schene denies M. Mrdenti
his right to due process of law, and constitutes cruel and
unusual punishnent on its face and as applied in this case.
Florida's death penalty statute is constitutional only to the
extent that it prevents arbitrary inposition of the death

penalty and narrows application of the penalty to the worst
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of fenders. See Proffitt v. Florida, 428 U S. 242 (1976). The

Fl orida death penalty statute, however, fails to neet these
constitutional guarantees, and therefore violates the Eighth
Amendnent to the United States Constitution.

The capital sentencing statute in Florida fails to
provi de any standard of proof for determ ning that aggravating

ci rcunst ances "outwei gh" the mtigating factors, Millaney v.

Wl bur, 421 U S 684 (1975), and does not define "sufficient
aggravating circunmstances." Further, the statute does not
sufficiently define for the consideration each of the

aggravating circunstances listed in the statute. See Godfrey

V. Ceorgia, 446 U. S. 420 (1980). These deficiencies lead to
the arbitrary and capricious inposition of the death penalty
and violate the Eighth Amendnent to the United States
Constitution.

Florida's capital sentencing procedure does not have the

i ndependent rewei ghi ng of aggravating and mtigating

circunstances required by Proffitt v. Florida, 428 U S. 242
(1976). The aggravating circunstances in the Florida capital
sentenci ng statute have been applied in a vague and

i nconsi stent manner, and juries receive unconstitutionally
vague instructions on the aggravating circunstances. See

Godfrey v. Georqgia; Espinosa v. Florida, 112 S. Ct. 2926

(1992).
Florida | aw creates a presunption of death if a single

aggravating circunstance is found. This creates a presunption
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of death in every felony nurder case, and in nearly every
prenedi tated nurder case. Once an aggravating factor is
found, Florida | aw provides that death is presuned to be the
appropriate puni shnment, which can only be overcone by
mtigating evidence so strong as to outwei gh the aggravati ng
factor. This systematic presunption of death does not satisfy
the Ei ghth Amendnent's requirenent that the death penalty be

applied only to the worst offenders. See Furnman v. Georgqi a,

408 U.S. 238 (1972); Jackson v. Dugger, 837 F.2d 1469 (11lth

Cir. 1988); R chnond v. Lewis, 113 S. C. 528 (1992). To the

extent trial counsel failed to properly raise this issue,
def ense counsel rendered prejudicially deficient assistance.

See Murphy v. Puckett, 893 F.2d 94 (5th Cr. 1990) and

appel | ate counsel was ineffective for failing to raise it on
appeal . Counsel is mndful of this Court’s opinions to the
contrary and raises this issue for purposes of preservation.

CONCLUSI ON AND RELI EF SOQUGHT

For all the foregoing reasons, M. Mrdenti respectfully
requests this Court to grant habeas corpus relief in the form
of a newtrial and/or penalty phase.
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