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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court’s denial of M. Wight’'s amended notion for post-
conviction relief following this Court’s remand for an

evidentiary hearing. Wight v. State, 581 So.2d 882 (Fla.

1991). On June 5, 2000, the circuit court denied M. Wight’'s
claims two and a half years after the evidentiary hearing and
only after M. Wight filed a petition for a wit of mandanus

with this Court. See Wight v. State, Sup. Ct. Case No. SCOO-

1119. Citations in this brief to designate references to the

records, followed by the appropriate page nunber, are as

fol | ows:

“R. 7 - Record on appeal to this Court in first direct
appeal ;

“PC-R1. =" - Record on appeal to this Court from 1989

deni al of the Mdtion to Vacate Judgnent and Sentence;
“PC-R2. =" - Record on appeal to this Court from 2000
deni al of the Amended Motion to Vacate Judgnent and Sentence.
Al'l other citations will be self-explanatory or wll

ot herwi se be expl ai ned.
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REPLY TO STATEMENT OF THE CASE AND FACTS

Rul e 9.210 of the Florida Rules of Appellate Procedure
provides that: “The Answer brief shall be prepared in the
sanme manner as the initial brief, provided that the statenent
of the case and of the facts shall be omtted unless there are
areas of disagreenment, which should be clearly specified.”

The Statenment of the Case and Facts in the Answer Brief is
thirty-six pages long. Nowhere does it “clearly specify”
areas of disagreenent with the Statenent of the Case contai ned
in the Initial Brief.

In reply, M. Wight will endeavor to clearly specify
areas of di sagreenent.

At page 2 of the Answer Brief, the State quotes fromthis
Court’s 1991 opinion partially affirm ng the denial of 3.850
relief in order to suggest that those matters affirned are
beyond review now. The State neglects to acknow edge that the
standard of review required this Court to accept factual
determ nation made by the circuit court after an evidentiary

heari ng unl ess not support by conpetent and evidence.! See

Despite the well known standard of review requiring
deference to factual determ nations, this Court has not
hesitated to set aside factual determ nations previously
affirmed when new evidence in the post-conviction process
establishes that the previous factual determ nations were
erroneous. For exanple in Porter v. State, 723 So.2d 191, 196
(Fla. 1998), this Court granted post-conviction relief on a
j udge bias claimbecause new evi dence established that this
prior factual resolution of the claimwas in error.
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Shaw v. Shaw, 334 So.2d 13, 16 (Fla. 1976)(the trial court has
a superior position “to evaluate and weigh the testinony .
based upon its observation of the bearing, deneanor, and the
credibility of the witnesses”). Under Florida precedent, this
Court’s acceptance of the circuit court’s factual
determ nations is subject to be revisited where new evi dence
surfaces to establish that the prior determ nation was
factually wong.?

Al so on page 2 of the Answer Brief, the State skips over
entirely the proceedings that occurred in the circuit court
bet ween 1991 and 1997.% During that tinme period, the Putnam

County Sheriff’'s O fice provided a plethora of public records

Simlarly, in Lightbourne v. State, 742 So.2d 238 (Fla. 1999),
new evi dence required revisiting a previously factual
resolution of a Brady claim

2 ndeed, Rule 3.850 was designed to allow consideration of
whet her the factual determ nations made at trial and revi ewed
on appeal were erroneous and/or insufficiently reliable to
support a conviction and or sentence of death. See e.g. Young

v. State, 739 So.2d 553, 560 (Fla. 1999) (undi scl osed

excul patory evidence specifically called into question factual
finding of cold, calculated and preneditated that had been
affirmed by this Court on direct appeal); State v. MIlls, 788
So. 2d 249 (Fla. 2001)(newly discovered evidence not previously
avai l able required revisiting factual resolution of the
defendant’ s challenge to override of jury's life
recommendat i on).

*These proceedings laid the foundation for clains raised by
M. Wight in amendnments to his Rule 3.850 notion. During the
1991-97 proceedi ngs, M. Wight obtained new evidence that had
not previously been provided to himor to the courts at the
time of prior factual determ nations.
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t hat had not been provided in 1988 when all public records
were first requested by M. Wight's collateral counsel. As a
result of new Chapter 119 disclosures, M. Wight first
amended his 3.850 notion on Decenmber 11, 1991, less than five
nmont hs after this Court’s mandate issued (PC-R2. 115). On
Decenmber 17, 1992, the presiding judge, the Honorable B.J.
Driver, severed the “3.850 clains which warrant evidentiary
heari ng devel opnment” “so that they may be pursued in a court
of conpetent jurisdiction.” (PC-R2. 475).4% On February 24,
1993, M. Wight filed a Second Anended 3.850 Modtion in |ight
of disclosures that were made during the Decenber, 1992,
proceedi ngs before Judge Driver (PC-R2. 480).

Then on July 22, 1996, M. Wight gave notice that he had
| earned from proceedings on May 3, 1996, in Manuel Colina’s
case, another capital case from Putnam County, that the Putnam
County Sheriff’s Ofice had failed through a system c error to
fully conply with all prior Chapter 119 requests made by the
O fice of the Capital Collateral Representative (PC-R2. 704).
M. Wight's indicated that “renewed efforts” had been nade to
obtain “those records not previously revealed.” (PC-R2. 704).
Subsequently on August 23, 1996, M. Wight filed a Motion to

Conpel seeking full access to all Chapter 119 material which

4Judge Driver believed that his jurisdiction was linmted to
the issue concerning M. Pearl’s status as a special deputy
sheriff.



had previously been requested in M. Wight's case (PC-R2.
706). At the Huff hearing on October 15, 1996, the State
agreed that an evidentiary hearing was required and should
i ncl ude:
not only on Chapter 119, but on all issues, it’s
just time to litigate this case. | nean, we have a
nunmber of issues to do or allegations that they’ ve
made, it’s the State’s request that we just go ahead
and do themall, | think the Chapter 119 issue can
be resolved at that time along with everything el se.
(PC-R2. 719). Accordingly, the public records matter was set
for an evidentiary hearing, along with the rest of M.
Wight's clains.
At the comencenent of the evidentiary hearing on March
3, 1997, M. Wight asserted that the Chapter 119 matters
raised in the first and second anmended 3.850 notions and in
the notion to conpel had to be addressed first. |In response,
Assi stant State Attorney Fox stated:
| do agree with the reference to Ventura. The
supreme court Ventura case in which the court
i ndi cated that public records issues should be taken
up first, because if something turns out to be a
public records issue that could have affected the
evidentiary hearing, then you have to start again,
so | agree that we should take up the public records
matter now.
(PC-R2. 2212).
Subsequently, Assistant State Attorney Fox stipulated to

allowing M. Wight to depose sheriff personnel regarding the

Chapter 119 matters because of the tinme consum ng nature of



the testinony. At a later point in the hearing, Assistant
State Attorney Fox explained that as a result of the
stipulation, a |large nunber of depositions that was necessary
on the issue:
As a result of matter that occurred on Monday we
stipulated to converting nost of the testinony with
regard to the public records issues and took
depositions. W’ ve been plodding al ong as best we
can. And | didn't count it, but 25 [depositions]
sounds probably about right.
(PC-R2. 2356). Assistant State Attorney Fox suggested that
whil e the deposition continued, the Howard Pearl’s testinony
shoul d be presented as schedul ed. Assistant State Attorney
Fox believed that the rest of the hearing would have to be
continued, reconvening at some point in the future after the
rest of the public records depositions had been conpleted (PC
R2. 2358).

Fol l owi ng the conpletion of the public records
depositions in Septenmber, M. Wight filed his Third Amended
3.850 Motion on October 8, 1997 (PC-R2. 906). In his third
amendnment, M. Wight relied upon Chapter 119 records
di sclosed in the course of the depositions. In its one page
Response filed on October 31, 1997, the State “urge[d] th[e
circuit] court to nove forward with the evidentiary hearing
schedul ed for Monday, Decenber 8, 1997, to finally resolve al

of the allegations in this case, which ha[d] been too |ong

del ayed.” (PC-R2. 968).



By the time that the evidentiary hearing resumed, M.
Wight had filed three anmendnments to his 3.850 notion since
this Court’s remand and the State had agreed that an
evidentiary hearing was necessary to consider M. Wight’'s
al l egations. Thus, the State had agreed in circuit court that
the evidentiary hearing should cover all of M. Wight's
al |l egations, not sinply the matter that had been remanded by
this Court.

At page 2 of the State’s Answer Brief, the State
di scusses the March 3" testinony of Captain Clifford Mller.
In this discussion, the State asserts, “Judge Nichols ruled
that the issue of ‘[w] ho was pol ygraphed?’ was covered in the
prior hearing.” (R 2241).” However, Judge Nichols did not so
rule. The transcript page cited by the State reflects that
Judge Nichols asked, “but | think polygraph has al ready been
covered in the prior hearing, hasn't it?” (PC-R2. 2241). And
then after hearing argument in response to his question and
after taking a break, Judge Nichols subsequently rul ed:

And while | am sonewhat hesitant because | think

it’s overly broad perhaps, | think the better course
of action is to get it all over with in this
proceeding either - - or one tinme, put it that way.

Not necessarily this proceedi ng, but one tine.

And the only way that | could think of to do
that would be to allow the defense to ask the
guestions that they seemto want to ask. And
because of that | was prepared to go ahead and let’s
call each one up individually, if you want to do
t hat by deposition, that's fine with me. [If you
think that would be nore better use of everybody’s
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time, the people here as well as yours, we can do
t hat .

(PC-R2. 2334-35). So in fact, the questioning of Captain
MIller was allowed and did occur in the deposition conducted
on March 5, 1997. That deposition was adnmtted into evidence
as Exh. 19 (PC-R2. 2519).°

At page 3 of the Answer Brief, the State addresses the
March 3¢ testinmony of John Robinson, the evidence custodi an
for the Putnam County Sheriff’s Ofice. The State neglects to
note that during the exam nation of M. Robinson, he
acknow edged that in 1996 his office admtted that it had
previously failed to turn over all public records (PC-R2.
2278). The State al so neglects to nention the fact that M.
Robi nson was subsequently deposed on Septenber 2, 1997, and
that the deposition was introduced into evidence as Exh. 36
(PC-R2. 2518).

At page 3 of the Answer Brief, the State notes that

def ense counsel npbved on March 4, 1997, for a conti nuance of

The State’s Answer Brief does not sunmarize the testinony
contained in the forty (40) depositions that were introduced
into evidence. Even though the State endeavored to summari ze
the testinony of each witness who testified in person, there
is no summry in the State’s Answer Brief of any of these
forty depositions. Perhaps in preparing the Answer Brief, the
State overl ooked these depositions. Nevertheless, the State
in circuit court did stipulate “that the depositions can be
used in lieu of live testinmony.” (PC-R2. 2515). By the
State’s stipulation in circuit court, the testinony in those
depositions was to be considered as |ive testinony.
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the Judge Perry issue. The State neglects to acknow edge that
the Judge Perry issue was first raised in the Second Anended
3.850 Motion filed on February 24, 1993. The State also fails
to acknow edge that M. Wight filed a notion for |eave to
depose Judge Perry on October 13, 1994 (PC-R2. 615). The
notion was prem sed in part on word of Judge Perry’'s il

health. A hearing was held on the notion for | eave to depose
Judge Perry on March 13, 1995, and the matter was taken under
advi senment (PC-R2. 662). Judge Nichols never issued a ruling
on the notion.

On page 4 of the State’s Answer Brief, the State
addresses “Defense Counsel’ s request to postpone the hearing
even as to M. Pearl.” The State omts the basis for defense
counsel s request. The record denonstrates that defense
counsel expl ai ned:

Monday evening [March 379 about 5:00 the governor

reset the execution of M. Medina. |[It’s now set for
March 25",  And | went back to the office while the
depositions were going on, they wanted to talk to nme

about sonething, yet another warrant on a case out
of Jacksonville [Leo Jones] - -

* * %

And | know that it’s sort of not your problemwhat’s
going on in these other cases, but it really
conflicts ne terribly, because | have been on M.
Wight's case since 1988. And if it cones to
choosing I'’mgoing to be here on Friday to present
M. Pearl, because | have this long tine conm tnent
to M. Wight and I wll do that.

(PC-R2. 2352-54). Judge Nichols then ruled that he wanted to
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hear “anything that we can do with M. Pearl to get any
testimony fromhimmay be a plus” (PC-R2. 2359). So the
conti nuance was denied as to Howard Pearl and his testinony
was set to be heard on March 7th
At page 4 of its Answer Brief, the State asserts “[o0]n
March 7, 1997, Defense Counsel argued that the evidentiary
hearing was to enconpass issues beyond the Howard Pear|
Speci al Deputy issue, the Judge Perry Special Deputy issue,
and the public records issue.” This was nothing new. Since
the first amendnent had been filed in 1991, M. Wight had
sought an evidentiary hearing on all of the issues raised in
hi s amended notions. And the State in the Huff hearing on
Cct ober 15, 1996, the State had agreed that all of the issues
shoul d be taken up at an evidentiary hearing. The State did
not oppose M. Wight's view of the scope of the evidentiary
hearing. The discussion on March 7, 1997, concerned the
agreenment earlier in the week as to the scope of Howard
Pearl’s testinony that was to be presented on March 7th. As
stated by Assistant State Attorney Fox:
Judge |’ m going back to my notes from Monday’ s
hearing, and | may not have taken good notes, but |
don’t recall that as being - - in fact, we revisited
the issues that we had before this court on
Wednesday when the defense requested a continuance
of the Howard Pearl issue. | don't recall the

things that M. MClain is tal king about com ng up
in that discussion.



(PC-R2. 2379).°6
At page 5 of its Answer Brief, the State says, “The
prosecut or asserted that any clains other than the speci al
deputy status claim's) were procedurally barred. (R 2389).”
However, the State’ s representation is not accurate.
Assi stant State Attorney Fox stated on March 7, 1997:
And | also see from |l ooking through the file and
having had heard M. MC ain that they did have
t hese other clainms. | believe that we would be
prepared to argue that these clains are procedurally
barred, but | don’t believe that that’s what we're
going to be here for today.
(PC-R2. 2389). This statenment was made while the public
records depositions were ongoing. The |ast of these
depositions were not conpleted until Septenber, 1997. At the
Decenmber, 1997, resunption of the hearing, the State did not
chal l enge in any way the testinony of Jeff Walsh, an
i nvestigator for CCR. M. Walsh specifically identified
numer ous docunents that Captain MIller first provided himin
1991. These docunents were introduced as Exh. 46 (PC-R2.
2600-01). M. Walsh also identified an accordion file folder
full of documents, introduced as Exh. 47, that were disclosed

after the revelation in Manuel Colina s case that the Putnam

County Sheriff’s O fice had through a systemc error failed to

®Judge Nichols indicated that evidence regarding other
matters and i ssues could be presented at a | ater date (PC- R2.
2389) .
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fully conply with previous public records requests by CCR (PC-
R2. 2603). The State did not cross-exam ne M. Walsh, and the
State presented no testinony contesting M. Walsh's
representations (PC-R2. 2608, 2649).

At page 9 of the Answer Brief, the State says “M. Pearl
did not call ‘the famly’ to testify about the ‘controversy’
with Perkins and sonme fam |y nmenbers of the Wight famly
because he *didn’t think that this controversy neant anything
much.’ (R 2464).” Actually, M. Pearl’s testinony was that
because he did not think the controversy nmeant nuch, “I didn't
call the famly to talk to them” (PC-R2. 2464). Though he
was aware of sone probl em between officer Perkins and the
Wight famly, he did not |learn that O ficer Walter Perkins
had threatened Jody Wight's nother by indicating that he
woul d make her sorry that Jody had ever been born (PC-R2.
2437, 2587-88).7 And in fact at trial, M. Pearl apologized
to OOficer Perkins in front of the jury for initially

suggesting in his questioning that O ficer Perkins had any

"The State returns to M. Pearl’s testinony regarding
Officer Perkins on page 15 of the Answer Brief. However, the
way in which the State bifurcates its discussion of the
testimony regarding Oficer Perkins obscures the sinply fact
that M. Pearl had failed to learn fromM. Wight's famly
t he exact nature of Oficer Perkins' threat to M. Wight's
not her .
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ill-will for M. Wight or his famly (R 2351-70).8 Thus,
not only was the effort to inpeach Officer Perkins and the
crimnal investigation abandoned, the apol ogy constituted a
damagi ng endorsenent fromthe defense attorney.

At page 13 of the Answer Brief, the State says that at
one point during the exam nation of Howard Pearl|l, Judge
Ni chol s sustained an objection and permtted a proffer only,
“noting that the defense was ‘trying to reopen the other issue
that’s already been closed.” (R 2433).” 1In fact, the full
gquot e denonstrates Judge Nichols’ understanding of the

cunul ative analysis required under in State v. Gunsby, 670

So.2d 920 (Fla. 1996):

THE COURT: |'IIl let you proffer this, but these
proffers you re trying to reopen the other issue
that’ s already been closed. The door has been
cl osed by the suprene court already, the prior 3850
and the findings of Judge Perry on these same issues
we’' re tal king about right here.

8Officer Perkins' trial testinony comes up in this
proceeding in several ways. First, M. Wight does contend
that M. Pearl’s status as a special deputy sheriff cl ouded
his judgnent and affected his ability to adequately represent
M. Wight and challenge O ficer Perkins testinmny. Related
to that is M. Wight's claimthat M. Pearl did not
adequately investigate and | earn of the avail abl e i npeachnent
evidence. And finally, the State failed to disclose evidence
that Officer Perkins had previously falsified a police report
an was untrustworthy. These overlapping matters have a
synergi stic and corrosive effect when O ficer Perkins' trial
testinmony is considered cunul atively, particularly in |ight of
M. Pearl’s courtroom apology to Oficer Perkins. The
potential for damagi ng cross-exam nati on expands exponentially
when O ficer Perkins’ role in the crimnal investigation is
further factored in to the anal ysis.
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MR. MCCLAIN: Your Honor, again, all | can say is
State v. Gunsby indicates that when you have new
information and you have to consi der other
constitutional clainms you cannot consider themin
i solation and you have to have a full picture.

THE COURT: | think you re going beyond the scope
again, M. MC ain.

(PC-R2. 2434).°
At page 15 of the Answer Brief, the State says “Defense
Counsel, wi thout even attenpting to present evidence through
M. Pearl, stated what he believed M. Pearl would indicate
were deficiencies in his performance in M. Wight's case (R
2438-39).” Perhaps, the State is unaware of the record which
was before the circuit court fromthe 1988 hearing and which
is before this Court. M. Wight relied on the record from
t hat proceedings as the basis for his proffer. In fact,
Howard Pear| testified in 1988 that:
| failed to prove, and | had the proof in ny hand,
that jar was in fact the property of Jody’s nother.
| failed to do it. It was a |apse, a m stake. |
just - | can’t explain it to you. It is as if it
passed out of ny m nd, perhaps due to the pressure

of other matters during the trial. But | cannot
explain it. It was inferior perfornmance.

°This Court has repeatedly acknow edged that cunul ative
consi deration under Gunsby requires revisiting clainms already
decided in a prior a Rule 3.850 notion. Lightbourne v. State,
742 So.2d 238 (Fla. 1999). Even this Court’s recent opinion
in Jennings v. State, 782 So.2d 853, 861 (Fla.
2001)(“[o] verall, the cunul ative effect of the alleged Brady
viol ations does not establish Brady materiality”), held that
cunul atively consideration of the previously presented and
previously rejected clains was required.
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(PC-R1. 819-20). Mbreover, the State in circuit court did not
di spute the accuracy of the proffer made by M. Wight's
counsel. The State sinply argued that Judge Perry’s ruling in
1989 precluded consideration of the evidence regarding M.
Pearl’s performance as counsel .

At page 18 of the Answer Brief, the State asserts Howard

Pear | continue[s] to be a special deputy, doing the very
sane thing | had been doing which was to carry a conceal ed
firearmwhen | wanted to.” (R 2453).” However, the full
answer and foll ow up question denonstrate that M. Pearl had
nmeant to use the word “continued,” as in past tense, because

as he expl ained he resigned his position as a special deputy

sheriff in the late 80's and is no | onger a special deputy

sheriff:
A No. | continue to be a special deputy,
doi ng the very same thing | had been doi ng which was
to carry a concealed firearmwhen | wanted to. It

didn’t change in ‘93 when | was relieved from 15
years in capital cases. O course, by then | was no
| onger a special deputy sheriff.
Q You resigned in 19897
A | think late ‘87 or early ‘88.
(PC-R2. 2454). Thus, when the his status becanme an issue, M.
Pear|l resigned his position as a special deputy sheriff.
At page 21 of the Answer Brief, the State turns to the
resunption of the evidentiary hearing on Decenber 8, 1997, and

di scusses MIdred Thomas’ proffered testinony follow ng the
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State’s hearsay objection. The State neglects to acknow edge
that after the proffer, M. Wight' s counsel argued ofr the
testimony’s adm ssion, saying that Ms. Thonas’ testinony went
to the prejudice suffered by M. Wight because M. Pearl as a
result of his status as a special deputy failed to zeal ously
pursue excul patory evidence in the possession of |aw
enf orcenent. Counsel also asserted that Ms. Thomas’ testinony
was inportant in confirmng the sequence of events that were
| ater testified to by her daughter, Kim Holt Hollinman, and
woul d have been avail able to rebut any claimthat Ms.
Holliman’s nenory was in error. After listening to M.
Wight's argunment as to why Ms. Thomas’ evidence shoul d be
adm ssi ble, the judge indicated he “m ght reconsider” his
ruling after hearing all the evidence (PC-R2. 2514).

At page 22 of the Answer Brief when discussing the
adm ssion into evidence of the forty public records
depositions, the State says, “The State agreed ‘for purposes
of saving time,’ but did not agree that everything there was
adm ssi ble, and reserved the right to object to inadm ssible
matter. (R 2515-16).” However, the State made no objections
when the depositions were admtted into evidence (PC-R2. 2518-
22). They depositions were admtted in their entirety, and
any and all objections were waived.

One of the depositions admtted into evidence in its
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entirety was the deposition of Walter Pellicer who had been
the Sheriff of Putnam County at the tinme of M. Wight's 1983
trial and at the tine of the 1988 post-conviction hearing
(Exh. 40). In Sheriff Pellicer’ s deposition, he testified
under oath that Freddie WIllianms, the trial investigator on
M. Wight's case, had been a bonded deputy in Putnam County
(Exh. 40 at 19). During the deposition, Assistant State
Attorney Fox had no cross-exam nation and registered no
objections to this testinony. 1

At page 22 of the Answer Brief, the State m srepresents
the testinony of Freddie WIllians when it says “he first saw
t hat docunent at ‘[t]he first hearing we had’ when they ‘were

all in the state attorney’s office.” (R 2526)’” 1In fact, the

Y'n the Argunent section of the Answer Brief, the State
says, “although Freddie WIllians was called by the defense at
the evidentiary hearing, he was not asked about any speci al
deputy status he may, or may not, have held.” Answer Brief at
50. In fact, neither M. Wight's counsel nor the Assistant
State Attorney asked Freddie WIllians regarding his status as
a bond special deputy. Since the Pellicer deposition had been
adm tted wi thout objection before Freddie WIliams took the
stand on Decenber 8, 1997, M. Wight’s counsel understood
that the State was not contesting the matter. Certainly, the
State’s decision to ask no questions of Freddie WIIlianms about
his status as a bonded deputy in Putnam County was consi stent
with not contesting the issue. Wen the matter canme up in
cl osing argunments, M. Wight's counsel specifically relied on
Pellicer’s testinony that “Freddie WIllianms was a bonded
deputy” and argued Freddie WIlIlianms’ status as a speci al
deputy “affected his judgnment” (PC-R2. 1051, 1052). And in
fact in the State’ s closing argunent in response, Assistant
State Attorney Fox said “Freddie WIlianms had one,” referring
Pellicer’s testinony regarding Freddie WIIlianms’ appointment
as a special deputy (PC-R2. 1086).

16



record establishes quite clearly that M. WIllianms testified
t hat he had not seen the docunents in question prior to M.
Wight's trial:
Q In | ooking at that docunent, is that a
docunment that had been provided to you prior to M.
Wight's trial?
A No.
Q VWhen did you first see it?

A The first hearing we had, we were all in
the state attorney’s office.

MR. FOX: Your Honor, |I’msorry to
interrupt, but | believe | need to object.

(PC-R2. 2526). In responding to the objection, M. Wight's
counsel made clear that he was presenting the evidence in
order to establish that the factual determ nation by Judge
Perry that Freddie WIIliams had seen the documents in question
before M. Wight's trial was factually wong. The docunents
were seen in the State Attorney’'s Ofice inmmediately prior to
the October, 1988, evidentiary hearing, years after M.
Wight's trial:
MR. MCCLAIN: And for the record | do take
exception in that in this instance it is clear Judge

Perry’s order is wong on the basis of - -

THE COURT: You've already argued that to the
suprenme court, M. MClain.

MR. MCCLAIN. | didn't have M. WIllianms sitting
on the witness stand able to verify what | am
saying. | sinply had a cold record in an appellate
court. And the proper place for that part of the
motion for newtrial is in the trial court, in the
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circuit court. | can't file a nmotion for a new
trial in the Florida Supreme Court.

(PC-R2. 2533).

At page 24 of the Answer Brief, the State again
i naccurately describes M. WIllians’ testinony. The State
says, “In regard to ‘a statenent by Charlene Luce,’ M.
WIlliams said he did not remenber it.” In fact, M. WIIlians’
testimony was, “l don’t renmenber this docunent,” and then he
expl ained, “If it’s on our inventory we got it; if it’s not on
there we didn't get it.” (PC-R2. 2534). The inventory was
i ntroduced as Exh. 13 (PC-R2. 2413). This was consistent with
M. Pearl’s testinony that the inventory denonstrated that the
docunent was not received.

At page 27 of the Answer Brief, the State seens to
suggest that Judge Nichols sustained the State’s objection to
Wanda Brown’s testinony, “The State and the postconviction
j udge agreed that everything previously presented should be
considered with anything new presented in the instant hearing,
however, no testinony on the previously decided matters should
be re-presented. (R 2567).” In fact, Judge N chols all owed
the testinony after hearing argument, “THE COURT: AlIl right.
"1l let you go ahead then.” (PC-R2. 2570).

At page 28 of the Answer Brief, the State describes the
testimony of Leon Wells, “According to M. Wells, the Jacksons

‘“were terrible bad boys,” but ‘I was just as bad they was.’” (R
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2575-76, 2578). Actually, the State has spliced two separate
coments together to create a false inpression of M. Wells’
testinmony. At one point in his testinony, M. WIlIls explained

hi s experiences with Henry Jackson in school when they would

“box all the time. | think |I came out better in every tine we
fought, because | was just as bad as they was.” (PC-R2. 2575-
76). Later, M. Wells discussed Henry Jackson’s conduct as an

adult when he filed a conplaint with the police concerning an
incident at a store that M. Wells managed. It is then that
M. Wells was asked if he had anything else to say regarding
Henry Jackson, and he said “they were terrible bad boys.” (PC
R2. 2578).

At page 28 of the Answer Brief, the State notes that
Assi stant State Attorney Fox objected to the testinmony of Kim
Holt Holliman. The State neglects to acknow edge that Judge
Ni chol s’ i mmedi ate response was “I’Il |et you continue.” (PC-
R2. 2580). Accordingly, the testinony was received into
evi dence.

At page 30-31 of the Answer Brief, the State di scusses
the testinony of Jeff Walsh. The State neglects to
acknow edge that the public records M. WAl sh received in July
of 1991 from Captain MIler of the Sheriff’s Ofice were
i ntroduced into evidence wi thout objection as Exhibit 46 (PC-

R2. 2595). The State also fails to acknow edge that M. Wl sh
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testified that when the documents were handed to him by
Captain MIler, M. Walsh was told by Captain MIler that

t hese docunents had not been previously provided to the CCR
(PC-R2. 2600-01). M. Walsh reviewed M. Wight's files and
verified the accuracy of this representation. M. Wil sh
understood from Captain MIler that these were the only
docunments that CCR had not previously received regardi ng M.
Wight's case (PC-R2. 2601). The docunents appearing in Exh.
46 were the basis of the new evidence clains contained in the
first amended 3.850 notion filed on Decenber 11, 1991 (PC-R2.
115) .

The State al so neglects to note that M. Wl sh obtai ned
in 1996 additional public records after it was reveal ed
“[dluring a hearing relating to public records in the matter
of State v. Colina . . . that a thorough and conplete search
really was never conpleted upon a receipt of a records request
letter from CCR” (PC-R2. 2603). 1In fact, the 1996 records
request referred to “what was disclosed during the Colina
case” (PC-R2. 2603).

The State has al so neglected to note that an “accordi on
file folder of materials” was turned over by the Sheriff’s
Office in Novenber of 1996 and during the forty 1997
depositions that were introduced into evidence (PC-R2. 2603).

The State al so neglected to acknow edge that the entire
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accordion file was introduced into evidence as Exh. 47 (PC- R2.
2596, 2603).

Exh. 47 was actually introduced into evidence before M.
Wal sh took the stand. Collateral counsel stated on the

record:

And |’ m going to have one of the conposites and

per haps subject to a discussion with M. Fox, what’'s
the best way to do it - - these are the docunents,
it’s kind of thick, that are related to the 1997,
Oct ober of ‘97 anended 3.850. And these were the
docunents that were received, | believe fromthe
sheriff’'s departnment, sone of them were jail
records. And | again think there’'s no question that
these canme fromthe state, it’s just a question of
M. Walsh testifying as to whether he had received

t hem before they were turned over in the course of
the proceedings earlier this year and | ate | ast
year .

(PC-R2. 2596). Assistant State Attorney Fox responded,
“However, you want to do it, that’'s fine with ne” (PC-R2.
2596). Thereupon, Judge Nichols admtted Exh. 47 into
evi dence.

M. Walsh testified that he personally reviewed those
materials and determ ned that none of the docunents contained
in Exh. 47 had previously been disclosed by the Sheriff’s
O fice:

Q Now, have you gone through those docunents
there and conpared themto prior disclosures to CCR
in the Joel Dale Wight case?

A Yes, | have.

Q And are those docunents that had not
previ ously been discl osed?
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A Yes.

(PC-R2. 2604). The State did not object to this testinony or
the exhibits that were introduced. Assistant State Attorney
Fox conducted no cross-exam nation of M. Walsh (PC-R2. 2608).
And, the State called no witnesses to rebut M. Walsh's very
clear and uncontested testinony that docunents were received
in 1991 that had not previously been disclosed and that
addi ti onal docunents were received in late 1996 and 1997 t hat
had not been previously disclosed.

At page 33 of the State’s Answer Brief, the State
di scusses the testinony of Joel Dale Wight at the Decenber,
1997, proceedings. In its discussion, the State neglects to
mention that besides being asked about pre-trial know edge of
t he special deputy status of M. Pearl and Judge Perry, M.
Wi ght was al so asked if he had known of Freddie WIIians’
connection with the Putnam County Sheriff’'s O fice (PC- R2.
2640). M. Wight indicated that he had not known of Freddie
WIliams’ status, but that he woul d have obj ected had he been
advi sed (PC-R2. 2641). The State also neglects in its Answer
Brief to acknow edge that Assistant State Attorney Fox had no
questions for M. Wight and conducted no cross-exam nati on.

In its Answer Brief at page 34, the State skips fromthe
cl ose of the evidence at the Decenber, 1997, evidentiary
hearing to the June 5, 2000, decision from Judge Ni chols
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denying Rule 3.850 relief. The State does not address the
closing argunents that the parties gave on Decenber 8, 1997.
Accordingly, the State omts reference to Assistant State
Attorney Fox’ acknow edgnment that M. Wight had received
public records in 1991 and in 1996-97 that had not previously
been di scl osed:
And the additional things that the Defense has found
here today are really quite mnute. |In fact,
conpared to the things that were already argued in
1988, which Judge Perry found and the Suprene Court
adopted were highly speculative in nature in terns

of whether they are actually excul patory.

So, the additional things that the Defense have
found don’t change anyt hi ng.

(PC-R2. 1089).

The State also omts fromits Answer Brief any discussion
of the two and a half year |apse between the end of the
evidentiary hearing and the circuit court’s ruling. |In fact,
the ruling only issued after M. Wight filed a mandanus
action in this Court challenging the delay. And then, the
order denying suddenly appeared ten days |ater and was three
pages | ong (PC-R2. 1137).

ARGUMENTS | N REPLY
| NTRODUCTI ON

The State in its Answer Brief attenpts to slice and dice
M. Wight's clains into small bite-size nuggets that the

State argues are either insignificant, procedurally barred, or
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both.! Fortunately for M. Wight, this Court’s precedent
does not support the manner in which the State attenpts to
avoid dealing with the M. Wight's clains.? Evidence
supporting Rule 3.850 clainms that was not disclosed by the
State in a tinmely manner is not procedurally barred from
consi deration once the evidence in fact surfaces. Once

di scl osed, it nust be heard and consi der ed. Ventura v. State,

673 So.2d 479, 481 (Fla. 1996)(“a defendant should be all owed
to amend a previously filed rule 3.850 notion after requested
public records are finally furnished”).®® The courts of this

State are still required to be concerned with adm ni stering

“The State’s argunent is a variation of the theme that
appeared in the State’s closing argunent in the circuit court.
There, the State maintained that the issues arising fromthe
new y di scl osed public records are “mnute” in conparison to
t he undi scl osed police reports presented in the 1988 (PC-R2.
1089). According to the State, since the big stuff was
already rejected and thus procedurally barred from
reconsi deration, the new “m nute” stuff cannot warrant relief.
Of course, the contention stands in direct contravention of
Kyles v. Whitley, 514 U. S. 419 (1995), and Young v. State, 739
So. 2d 560 (Fla. 1999), two cases not even nmentioned in the
State’s Answer Bri ef.

2And in fact, the record denonstrates that the State
recogni zed bel ow that there had been a failure in 1988 to
fully conply with Chapter 119. M. Wight was permtted to
amend with the new docunents. The State responded, not by
chal | engi ng whet her the docunments had been di scl osed before,
but by arguing that the new “things that the Defense has found
here today are really quite mnute” (PC-R2. 1089).

BThis is another case that M. Wight relied on in his
Initial Brief that is not even nentioned in the State' s Answer
Bri ef.
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justice.

What is nost troubling regarding the State’'s Answer Bri ef
is that the State in endeavoring to save this conviction seens
to be not the | east concerned with the basic Anmerican
principles of truth and justice. M. Wight has attenpted to
present proof that at the heart of the previous denial of his
Brady claimwas a false fact, a finding by the circuit court
judge that was sinply false, and false testinony froma | aw
enf orcenent officer. The State argues in response that “the
‘what Freddie WIIlianms knew when’ conponent of this issue is
procedurally barred” (Answer Brief at 41) and that the judge
did not specifically state that he was relying on the false
testinmony that Jackson and Strickland had passed pol ygraphs
(Answer Brief at 42). The State never argues that the
previously found fact is true; it sinmply maintains as the
State did below, true or not we are stuck with that
det erm nation regardl ess of whether avail able evidence shows
that the determ nation was factually wong.* Nor does the
State contest the fact that the testinmony that Jackson and

Strickland had passed a pol ygraph was fal se.

“'n successfully arguing to exclude the testinony of Freddie
WIlliams as to when he saw the police reports at issue,
Assi stant State Attorney Fox indicated that whether “Judge
Perry may have been mi staken in his interpretation of what
this witness testified to in a prior hearing” sinply did not
matter (PC-R2. 2528).
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The whol e prem se behind the post-conviction process
enbodied in Rule 3.850 is to revisit factual matters in a
timely fashion in order to insure that justice is properly
adm ni stered. Rule 3.850 proceedings were designed to permt
the presentation of evidence that the factual determ nations
made at trial and reviewed on direct appeal or in previous
Rul e 3.850 proceedi ngs were erroneous and/or insufficiently
reliable to support a conviction and or sentence of death.

See e.g. Young v. State, 739 So.2d at 560 (undiscl osed

excul patory evidence specifically called into question factual
finding of cold, calculated and preneditated that had been

affirmed by this Court on direct appeal); Porter v. State, 723

So.2d at 196 (this Court granted post-conviction relief in a
successive petition on a judge bias claimbecause new evi dence
established that this Court’s prior factual resolution in a

prior post-conviction nmotion was in error); Lightbourne v.

State, 742 So.2d at 247 (new evidence required revisiting a
factual resolution of a Brady claimnmade in a prior Rule 3.850

proceeding); State v. MIlls, 788 So. 2d at 250 (new evi dence

t hat co-defendant, not MIIls, was triggerman).

Simlarly, the State in steadfastly maintaining that all
i ssues other than the one that this Court identified inits
opi nion remandi ng are “beyond the scope of the remand, and so,

[are] not properly before this Honorable Court,” (Answer Bri ef
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at 40) conveniently overl ooks the record below. The State’'s
position ignores the fact that the State, not only did not
make this argunment bel ow, but conceded that the other issues
were properly raised in amended Rule 3.850 notions and shoul d
be heard at the evidentiary hearing. The State' s real
argunment bel ow was that Judge Perry had considered the big
stuff in 1988 and did not grant relief, and so relief should
not be granted now.

The State in its strained efforts to mnimze and/ or
avoid M. Wight's constitutional clainms never addresses the
forest, the plethora of evidence supporting his claim of
i nnocence and inplicating Henry Jackson and Cl ayton
Strickland. It is this failure that is that is both troubling
and deafening. As M. Wight's counsel argued in his reply
cl osing on December 8, 1997, in circuit court in response to
the State’s same failing bel ow

And what is inportant to note, what M. Fox did not
argue, because he didn't argue M. Wight's guilt
was overwhel m ngly established, he didn't argue that
clearly Jackson and Strickland had nothing to do
with this homcide. He didn't argue the facts.
| nstead he wants to hide behind technicalities and
say this man shoul d be executed because soneone
didn’t do sonething sooner about this.
(PC-R2. 1091).
ARGUMENT |
A. Scope of remand.

The State first contention as to Argunent | is that the
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argument in its entirety is procedurally barred “because it is
beyond the scope of the remand, and so, is not properly before
this Court.” Answer Brief at 40.' The State’s position was
not advanced below. In circuit court, the State conceded at
the 1996 Huff hearing that all of M. Wight's should be heard
at an evidentiary hearing (PC-R2. 719). This included the
claims raised by M. Wight in his 1991 anended notion, in his
1993 anended notion, and in his 1996 notion to conpel.

VWhen the evidentiary hearing conmenced in March, 1997,
the State did not contest that all of M. Wight’'s claim

should be heard. 1In fact, the State’s representative

BW t hout el aboration, the State cites Mendyk v. State, 707
So.2d 320, 322 (Fla. 1997), and Jennings v. State, 782 So.2d
853, 861 (Fla. 2001). These two cases involved remands for
Chapter 119 disclosures. And in both cases, the defendant was
permtted to file Rule 3.850 clains arising fromthe newy
di scl osed public records. In Mendyk, this Court said, “Gven
that the information Mendyk requested either could not be
| ocated or never existed, these jury instruction and
i neffective assistance clains are not based on any public
records disclosure and therefore are not cogni zabl e on appeal
to this Court after our limted
remand.” 707 So.2d at 322 (Enphasis added). M. Wight's
clainms are prem sed upon information and public records that
were not known or disclosed at the tinme of this Court’s 1991
remand.

In Jennings, this Court found an ineffective assistance
of counsel claimprocedurally barred in reliance on Pope v.
State, 702 So.2d 221, 223 (Fla. 1997), because there was no
acconmpanyi ng “allegation of newly discovered evidence.” 782
So.2d at 861. That is npst assuredly not the situation here.
M. Wight alleged and proved that the State had previously
failed to disclose public records which went towards his claim
that he received a constitutional inadequate adversari al
testing.
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specifically acknow edged that Ventura v. State, 673 So.2d 479
(Fla. 1996), applied and required the circuit court to
entertain clains arising fromnewy disclosed public records
(PC-R2. 2212). Accordingly, the State agreed that it was
necessary to depose Putnam County Sheriff personnel in order
to ascertain what docunents had yet to be turned over to M.
Wi ght’s counsel
In fact at the conclusion of evidentiary hearing in

Decenber, 1997, Assistant State Attorney Fox acknow edged t hat
M. Wight had properly raised new matters based upon the
public records received in 1991 and the additional records
received in 1996-97:

And the additional things that the Defense has found

here today are really quite mnute. In fact,

conpared to the things that were already argued in

1988, which Judge Perry found and the Suprene Court

adopted were highly speculative in nature in terns

of whether they are actually excul patory.

So, the additional things that the Defense have
found don’t change anyt hi ng.

(PC-R2. 1089). The State’ s argunment has no nmerit and was
wai ved in the circuit court. Argunment | is properly before
this Court.

B. Fal se facts.

Next, the State addresses M. Wight's contention that
the prior resolutions of his claimthat he did not receive an

adequat e adversarial testing was prem sed upon “false facts.”
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The State first turns to Judge Perry’s 1989 determ nation that
Freddie WIlliams saw the all eged Brady material in advance of
the trial and that no constitutional deprivation occurred.

The State notes that M. Wight challenged that finding on
appeal and argues that “this Court’s specific adoption of the
trial court’s order shows that this Court rejected the claim”
Answer Brief at 41. However, this Court’s standard of review
required this Court to acceptance the factual finding unless
unsupported by conpetent and substantial evidence. That is
not the same thing as determ ning that Judge Perry’s factual
finding was correct. W now know from Freddie W1 Iians’
proffered testinony that Judge Perry’' s finding was factually
wrong. The State had in its possession excul patory evidence

t hat was not disclosed to the defense. The matter nust be

revisited. See The Florida Bar v. Feinberg, 760 So.2d 933, 939

(Fla. 2000)(“Truth is critical in the operation of our

judicial systeni).16

®Of course, the State seeks to ignore the problens that
arise if the false factual determ nation is accepted as truth.
It has now been revealed that Freddie WIIlianms was a bond
speci al deputy sheriff. This is new evidence that was
di scovered as a result of the 1997 public records depositions
stipulated to by the State. If we are to assune that the
fal sehood is true (i.e. Freddie WIIlianms saw the Brady
material pre-trial), did he see the docunents in his capacity
as a special deputy. |If so, then Judge Perry’'s assunption
that Freddie WIllianms, as M. Pearl’s investigator, would have
di scl osed what he saw to M. Pearl seens to no | onger have any
basis. M. Pearl unequivocally said that he had not seen the
docunments. If Freddie WIllianms did not reveal the existence
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The State also attacks M. Wight's claimthat Judge
Perry’s 1989 denial of relief was prem sed upon fal se evidence
presented by the State that Henry Jackson and Cl ayton
Strickland passed pol ygraph exam nati ons while providing each
other alibis.' Here, the State chooses to focus on the
| anguage of Judge Perry’'s order, arguing that it is not clear
why the judge concluded M. Wight's claim®“is highly
specul ative in nature.” Answer Brief at 42. However, the
focus should be on the testinony presented by the State in
1988 whi ch was fal se:

Q Did you consi der whether M. Strickland may
have been lying for M. Jackson?

A Of course that’s always a possibility. And
of course both of them had agreed to take a
pol ygraph with no, no problemw th that. And they
ran very clean on the polygraph that neither one of

of the Brady material to M. Pearl, the new evidence of M.
WIliams status as an agent of the Putnam County Sheriff’s
O fice shows that the fal se fact does not defeat M. Wight's
Brady claim as Judge Perry, another special deputy found.

"The State also asserts that M. Wight did not present any
argunment to Judge Nichols regarding the State’s presentation
of false testinony at the 1988 evidentiary hearing. However,
M. Wight's counsel addressed the change in his Tayl or
Dougl as’ testinmony in his closing argunent on Decenber 8, 1997
(PC-R2. 1027-28). Assistant State Attorney Fox responded in
his closing, by asserting that Douglas had not previously
i ndi cated that the polygraph was the basis for the excl usion
of Jackson and Strickland as suspect, “there was indications
that the police ruled himout not sinmply because he had passed
t he polygraph” (PC-R2. 1088). 1In reply, M. Wight’'s counsel
stated, “the evidence was that according to Tayl or Dougl as,
Strickland and Jackson were rul ed out because they passed
pol ygraph exam nati ons” (PC-R2. 1097).
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them was involved with the Lima Paige Smth nmurder.

Q You find polygraph exam nations to be very
reliable though?

A Yes.
(PC-R 504).

Apparently, the State’s position is that it does not
matter if |aw enforcenment testify falsely absent specific and
clear reliance on the false statenent by the finder of fact.
However, that is not the position that United States Suprene

Court has adopted. See Gglio v. United States, 405 U S. 150

(1972); Napue v. Illinois, 360 U S. 264 (1959). The

presentation of false testinony requires a reversal unless the

State proves the error harm ess beyond a reasonabl e doubt.

Strickler v. Geene, 527 U. S. 263, 298-99 (1999)(Souter, J.,
concurring in part and dissenting in part). The State has
made no effort to denonstrate that its presentation of false
testinmony in the course of the 1988 evidentiary hearing was

harm ess beyond a reasonabl e doubt.?® Accordingly, the

¥The State does point out that “Wight also took and passed
a pol ygraph, however, he very obviously was not excluded as a
suspect.” Answer Brief at 42 n.7. However, M. Wight was
dropped as a suspect when he passed the polygraph. It was
only when Charles Westberry asserted two nonths |ater that M.
Wi ght had confessed to himthat M. Wight again becane a
suspect and was charged with the nurder.

The State al so asserts, “[t]hat the passage of a

pol ygraph was the main thing the witnesses asked in 1988
recalled five years after trial does not nean that it was the
sole or only basis for excluding themat the time.” Answer
Brief at 42. O course, the fact that the State has never
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resulting determ nation by Judge Perry nust be revisited.

C. Previously undisclosed excul patory evi dence.

The State chooses to not address the fact that full
Chapter 119 conpliance had not occurred at the tinme of the
1988 evidentiary hearing.*® In circuit court, this failure was
not contested after the forty (40) public records depositions
were conducted. Accordingly, the new evidence nust eval uated

cunmul atively with the evidence presented in 1988. Jennings V.

State, 782 So.2d at 861 (“the cumul ative effect of the Brady

viol ati ons does not establish Brady materiality”).

D. Cunul ati ve consi derati on.

The State contends that any evidence presented at the

been able to come up with a basis for excluding Jackson and
Strickland that is not rebutted by the police reports and
testinmony presented in circuit court has to be evidence which
supports M. Wight’'s claimthat he was denied an adequate
adversarial testing and that confidence is undermned in the
outconme. The State has no evidence establishing that Jackson
and Strickland did not conmt this nurder.

®The previously undisclosed evidence includes the police
report indicating that Oficer Walter Perkins had previously
falsified a police report and was fired because he was
“untrustworthy.” This undisclosed evidence woul d have caste a
new light on Officer Perkins' trial testimny and his role in
arresting M. Wight and gathering evidence against him This
newl y di scl osed evidence further underscores the inportance of
the evidence that O ficer Perkins had threatened Jody Wight's
not her, prom sing to make her sorry she had those boys.

The previously undisclosed evidence al so includes

nuner ous police reports detailing violent m sconduct commtted
by Henry Jackson, and police reports regarding Conni e Ray
| srael, Bobby Hackney, and Cl ayton Hughes. All of this was
di scussed nore extensively in the Initial Brief and not
addressed at all in the Answer Bri ef.
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1988 cannot “provide a basis for relief herein.” Answer Brief
at 43. This contention flies squarely in the face of this
Court’s precedent requiring cumul atively eval uation of al

undi scl osed excul patory evidence. Jennings v. State, 782

So.2d at 861; Lightbourne v. State, 742 So.2d at 247. VWhen

new excul patory evidence is disclosed by the State in post-
conviction, cunulative consideration nmust be given to any
previously litigated Brady evidence to determ ne whether all
of the undiscl osed excul patory evidence cunul atively
under mi nes confidence in the outcome of the trial.?°

E. Brady material includes conclusions and inferences.

The State asserts, “The State submts that concl usions
that could be drawn from evidence, or the |ack of evidence,
are not covered by Brady.” Answer Brief at 43. However, this
Court’s jurisprudence indicates that the question is whether
the State possessed excul patory “information” that it did not

reveal to the defendant.? Young v. State, 739 So.2d at 553.

®The State makes the assertion that the error in excluding
Kat hy Waters shoul d be di sregarded because the testinony
“coul d have hurt Wight just as rmuch, if not nore than, it
woul d have helped him” Answer Brief at 47. The State’s
position is a stretch given that the trial judge described the
testinony as alnost “tailor-made” to assist M. Wight. Kathy
Waters testimony woul d have corroborated M. Wight's version
of the events and inpeached M. Westberry’s, in the
credibility battle.

2The undi scl osed i nformati on does not have to be in the form
of adm ssi bl e evidence. Rogers v. State, 782 So.2d at 383
n. 11.
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If it did and it did not disclose this information, a new
trial is warranted where confidence is undermned in the
outconme of the trial. |In making this determ nation “courts
shoul d consider not only how the State’ s suppression of
favorabl e i nformati on deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So.2d at 385. This includes inmpeachnent

present abl e t hrough cross-examnm nati on chall engi ng the
“t horoughness and even good faith of the [police]

investigation.” Kyles v. Whitley, 514 U S. 446. Information

regardi ng “coaching” of State witnesses is Brady materi al
because it gives the defense a tool to argue against the

witness’ credibility. Rogers v. State, 782 So.2d at 384.

F. The burden of proof under Brady.

As M. Wight noted in his Initial Brief at 62, Judge
Ni chols held that in order to prevail on his claimthat he did
not receive a constitutionally adequate adversarial testing,
M. Wight had to prove “that the result of the trial would
have been different” (PC-R2. 1139). The State responds,
“Col | ateral counsel’s claimthat Judge Nichols enmployed the
wrong standard when he held ‘it was M. Wight's burden to use
previ ously undi scl osed evidence to prove that the result of

the trial would have been different’ is obviously incorrect in
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i ght of the plain | anguage of Jennings to the contrary.”
Answer Brief at 44 n.9.
This Court explained the proper standard when it ordered

a new trial because of a Brady violation in Rogers v. State,

782 So.2d at 385. There, this Court found “the cunul ative
effect of the suppression of the materials discussed above
i ndeed underm nes confidence in the outconme of the trial.”
Because of that finding, a newtrial was ordered. Judge

Ni chols did not enploy that standard in M. Wight’'s case.

G O her things.

The State argues, “to prevail, Wight has to show not
only a probability of a different result, but ‘other things.’”
Answer Brief at 45.22 The State says “[a] nong those ‘other
things’ is the requirenment that Wight show that the
undi scl osed evi dence could not have been found by Wight’s
counsel had he/she exercised due diligence.” Answer Brief at
45. For this, the State provides no case citation.?

In fact, the United States Suprenme Court granted

certiorari reviewin Strickler v. Greene, 527 U. S. 263 (1999),

2This Court has not held that the defendant who establishes
that the State wi thhel d excul patory evidence nust prove “a
probability of a different result.” Rogers v. State.

#Nei t her does the State address the case citations presented
inthe Initial Brief indicating that Judge Ni chols erroneously
held M. Wight to prove due diligence of trial counsel as an
el ement of a Brady claim
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to decide whether trial counsel’s due diligence was an el enent
to be proved in order to obtain relief for a Brady violation.
The Suprene Court indicated that trial counsel’s diligence was
not an elenment of a Brady claim as this Court noted in

Occhicone v. State, 768 So.2d 1037, 1042 (Fla. 2000). See

Hof fman v. State, Case No. SC94072, —So.2d —(Fla. July 5,

2001) (Strickler “squarely placed the burden on the State to
di scl ose to the defendant all information in its possession
that is exculpatory” Slip at 10). Judge Nichols erred in his
| egal anal ysis.
ARGUMENT |

The State chooses to ignore the uncontested evidence
presented in circuit court that Freddie WIlians was a bonded
deputy sheriff in Putnam County, precisely what Howard Pear
testified would be a problem The State in its closing
argunment bel ow conceded that Freddie WIIliams was a speci al
deputy sheriff in Putnam County. The State also relies on
Janmes G bson’s testinony that was not presented to Judge
Ni chols in this case, but is nmentioned in opinions of this
Court in other cases. Answer Brief at 55-56. The State
havi ng chosen not to present that testinony waived reliance on
such testinony.

For the reasons stated in this brief and in the Initial

Brief, this Court should vacate Judge Ni chols deci sion.
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ARGUMENT |11

The State asserts “at the tine of the 1997 evidentiary
hearing, Wight had known about the ‘Judge Perry as Speci al
Deputy’ issue for nearly five years.” Answer Brief at 58 (bold
in original). That is correct. But, the State overl ooks that
M. Wight filed an anended 3.850 within two nont hs of
| earning of the claim And when he | earned of Judge Perry’s
ill-health in 1994, he filed a notion seeking perni ssion to
depose Judge Perry (PC-R2. 615). The notion was heard and
Judge Nichols took it under advisement and never rule on the
nmotion, thereby precluding M. Wight from obtaining Judge
Perry’s testinony on relevant matters (PC-R2. 662). The
State’s claim“[t]here is no claimthat he attenpted to nmake a
nore detailed inquiry on the subject, but was precluded
therefronm’ is sinply not true. That is precisely what
happened.

The State ignores undersigned counsel’s claimthat when
he read the Initial Brief in Randall Scott Jones’ appeal filed
April 5, 2001, he learned for the first tinme that a fornmer
Put nam County prosecutor, Robert MLeod. had testified in
February of 2000 that Judge Perry had a standard practice of
ex parte contact with the State. Since no State actor ever
di scl osed previously disclosed this to M. Wight, it has now

been raised in a tinmely fashion. For the reasons stated
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herein and in the Initial Brief, Judge Ni chols order should be
vacated, the death sentence vacated, and the 1989 order
decl ared voi d.
CONCLUSI ON

M. Wight sinply does not have space to address all the
matters set forth in the Answer Brief that warrant comrent.
Accordi ngly, he nust rely upon the argunents contained in the
Initial Brief.

For the reasons stated herein and in the Initial Brief,
M. Wight respectfully urges the Court to reverse the | ower
court’s denial of Rule 3.850, vacate his sentence of death,
and grant hima new trial.
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