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PRELI M NARY STATENMENT

The record on appeal in this case | eaves nuch to be desired.
This brief relies ontherecordconpiledinFloyd sinitial direct
appeal , Florida Supreme Court Case No. 66,088 (7 volunes), which
will becitedas “DA.” foll owed by t he vol ume and page nunber; and
in Floyd' s direct appeal fromhis resentenci ng proceedi ngs, Florida
Suprenme Court Case No. 72,207 (7 volumes), which will be cited as
“RS.” followed by the vol ume and page nunber; and in Floyd s first
postconvictioninterlocutory appeal, Florida Suprene Court Case No.
89,783 (5 volunes), which will be cited as “I A" followed by the
vol unme and page nunber; and i n the i nstant appeal, Fl orida Suprene
Court Case No. 97,043 (1 volume, which begins on page 929, to be
fol | owed by several suppl enmental volunes), which wll be cited as
“PC.” followed by the volune and page numnber. Since the
suppl enent al vol unes have not been received as of the witing of
this brief, those documents which this Court has directed to be
suppl emented on the record will bereferred to by identifying the
particul ar docunment and page nunmber; sonme of these docunments have
al so been attached as exhibits to this brief, and nmay be cited by

exhi bit nunber rather than docunment nane.



STATEMENT OF THE CASE AND FACTS

The facts of this caseareoutlinedinthis Court’s opinionin
the initial appeal of Floyd s judgnments and sentences:

Janmes Floyd was indicted for the nurder
of Annie Bar Anderson. He was al so charged
with two counts of forgery, two counts of
uttering a forged check, and two counts of
grand theft.

The victimwas found dead in one of the
bedrooms of her honme on the evening of
Tuesday, January 17, 1984. She was | ast seen
alive on the afternoon of January 16, 1984,
when she cashed a check at her bank.
According to the testinmony of the nedical
exam ner, she had been killed sonmetinme that
afternoon or evening by a stab wound to her
chest. When the police arrived at the
victims hone on January 17, 1984, the back
door was unl ocked, and there were no signs of
a forced entry. In the roomin which they
found the victim there were fresh "pry marks"
beneath the w ndow, indicating that soneone
had attenpted to exit fromthat w ndow.

On the afternoon of the victims death
(Monday, January 16), Fl oyd had cashed a check
for $500 fromthe victinml s account. He was
arrested after attenmpting to flee from the
police when he tried to cash a second check
for $700 on the sane account two days |ater
(Wednesday, January 18). When questioned by
the police, Floyd admtted forging the $700
check, explaining that he had found the
checkbook on Tuesday near a dunpster. He
subsequent |y revi sed his story when confronted
with the police know edge that he had cashed
t he $500 check on Mbnday. In addition, he
adm tted owni ng a brown j acket that was found
out side the bank where he was arrested. A
sock soaked with bl ood of the victim s bl ood
type (which was not the defendant's bl ood
type) was found in one of the jacket pockets.

Over objection at trial, the court
permtted an officer to testify to Floyd's
statenent at the police stationthat: "I know

the police are mad at ne for running, but |'ve



been in jail before and I don't want to go
back. "

At trial the state also presented the
testinmony of Greg Anderson, a cellmte of
Fl oyd' s who testifiedthat Fl oyd tol d hi mthat
he had stabbed the victi mwhen she surprised
himin the course of the burglary.

Floyd v. State, 497 So. 2d 1211, 1212-13 (Fla. 1986), cert. deni ed,

501 U.S. 1259 (1991).

Floyd' s trial was conducted August 21 - 24, 1984 (DA. V3 -
V6) . In addition to the evidence outlined above, the State
presented testinony that tire tracks on the driveway at the
victim s house were consistent with the tire tread on Floyd' s
not orcycl e, and that ten Negroid hairs were found on or around t he
victim s body (DA. V4/609; V5/678-680, 699-702). Floyd' s initial
alibi for the day of the nurder was contradicted by his girlfriend
and by Hui e Byrd, and hi s expl anati on of findingthe checkbook near
a dunpster was rebutted by testi nony froman enpl oyee of the store
wher e Fl oyd cl ai med to have purchased beer at the tine he cl ai ned
t he checkbook was found ( DA. V4/593-600; V5/628-637, 642-651, 662-
665). The victim Ms. Anderson, was an ei ghty-si x year ol d wonan
who recei ved nul ti pl e stab wounds, incl udi ng one to her upper chest
that penetrated her heart, eleven to her abdomen that were
potentially fatal, and one defensive wound to her left wi st (DA
V4/ 453- 456) .

The t heory of defense was t o acknowl edge t hat, al t hough Fl oyd



had committed the thefts and forgeries, he did not kill Ms.
Ander son but had found her checkbook in an all ey (DA. V3/390-392).
The jury rejected Fl oyd’ s defense and convicted himon all counts
(DA. V6/883-886). During the penalty phase, the defense called
only one witness, the victim s daughter, to testify that neither
she nor her nother believed in capital punishnment, and neither
woul d want Floyd to be sentenced to death for this nurder (DA
V6/901-911). Correspondence between Fl oyd and t he daughter, Ann
Ander son, was al so admtted into evidence. Floydwote that he did
not take or do drugs, and only drank beer now and then (DA
V7/1016) . He al so expressed his love for his famly and his
concern for his alcoholic nother. He hoped that M ss Anderson
would come and visit himin prison, as she had offered, and
expl ai ned the visiting arrangenments at the prison that she would
have to negoti ate (DA. V7/1014-1016). The jury reconmmended deat h
by a vote of seven to five (DA. V6/940). The judge thereafter
i nposed a deat h sentence, finding five aggravati ng factors and no
mtigation (DA. V1/107-108).

On appeal, this Court determ ned that two of the aggravati ng
factors should not have been applied, and that the jury was not
properly instructed on mtigation; the case was renmanded for
resentenci ng. The resentenci ng conmenced on January 12, 1988 (RS.

V5 - V7). In this proceeding, the defense called six character



witnesses in addition to Mss Anderson, the victinm s daughter.
Fl oyd was present ed as an honest, nonvi ol ent and dependabl e per son,
who had not been in trouble until his father died about a year
before Ms. Anderson’s nurder.

Def ense counsel presented the testinony of Eula Wl ians, who
had known Fl oyd and his famly as a nei ghbor for eight or nine
years, and t hought of Floyd as a son (RS. V6/848-849, 851). Fl oyd
had done good work for her on her yard and wor ki ng on her car (RS.
V6/850). Ms. WIIlianms had observed that Floyd s nother was an
al coholic sincethetinme Floyd s fam |y noved into the nei ghborhood
(RS. V6/850). Floyd s nmother was al ways hi gh on al cohol and woul d
have bl ackout spells. It was Floyd s father who kept the famly
t oget her, but he had died within a year of the nmurder (RS. V6/850-
851). Fl oyd and his brother managed for awhile after their
father’s death to keep up the yard service that they had worked
withtheir father (RS. V6/851). Ms. WIllians testifiedthat Fl oyd
was al ways respectful to her and not vi ol ent to anyone (RS. V6/851-
852). She had believed hi mwhen he called her, after he had been
arrested for the nmurder, and said that he had not done it (RS.
V6/ 852). She believed he was not the type of person that woul d do
anything |like that (RS. V6/852).

Rex Estelle testified for the defense that he had known Fl oyd

for a year and a half before the nurder, and had been his



supervi sor whil e Fl oyd worked at the First Bapti st Church for over
a year (RS. V6/854-855). Floyd had been a good wor ker, easy goi ng
and even t enpered, and progressed to a custodi an (RS. V6/855-856).
Fl oyd had | earned that M. Estelle was a recovered al coholic and
asked himto speak to his nother (RS. V6/857). He and anot her
femal e did so, but found that Fl oyd’ s nother was not interestedin
recovery, but believed |life was easier for her when she drank (RS.
V6/ 857-858). There cane atine when M. Estelle noticed a change
in Fl oyd of extreme nmood swi ngs, including depression and bei ng
mani ¢, as t hough he were hi gh on sonet hing (RS. V6/858-860). From
his own experience, M. Estelle believed he recognized sonmeone
t aki ng drugs, and spoke to Fl oyd about it (RS. V6/859-860). He
recal led that this was the only tinme the Fl oyd got mad at hi m(RS.
V6/859). M. Estelle also had to question Floyd about several
i nstances of nmoney and equi pnment m ssing from the church (RS.
V6/ 860). Floyd al so began m ssing work, which M. Estelle believed
t o be anot her sign of a person taking drugs (RS. V6/860-861). M.
Estel |l e found out that Floyd’ s problens at the church j ob began at
thetime his father had di ed of cancer (RS. V6/858-860). Floyd was
term nated for comng to work | ate about a week before Christms
(RS. V6/862).

Thomas Snel |, a comruni cations officer wwth the St. Petersburg

Pol i ce Departnent, testifiedthat he had known Fl oyd and his fam |y



as a nei ghbor for 15 years (RS. V7/871). M. Snell testifiedthat
Fl oyd’ s not her had been an al coholic as | ong as he knew her, and
that this had an effect on Floyd (RS. V7/872-873). He knew Fl oyd
to be passive, nonviolent, even-tenpered and never in trouble;
Fl oyd had even babysat for his kids (RS. V7/873). He knew Fl oyd to
be dependabl e, doing the lawn at the A& P and all the yards in the
nei ghbor hood, and serving as the man of the house since his father
becane di sabl ed before dying of cancer (RS. V7/873-874).

Lela Richardson testified that she had known Fl oyd si nce he
was four years old, and had known his nother and father for 27
years (RS. V7/901-902). Floyd s nother was currently living with
her after a recent hospital stay (RS. V7/904). She knew Floyd’ s
not her to have a serious al cohol problem which had af fected Fl oyd
very much (RS. V7/904). Floyd' s father had kept hi mbusy with t he
famly s |lawn service (RS. V7/904-905). She knew Floyd to be
i ndustrious, hardworking and dependable (RS. V7/902-903). His
father’s death had affected him and he got inwith a wong crowd,
but was not a violent kind of person (RS. V7/905-906). She knew
Fl oyd to have comnmitted a prior crime, but that did not change her
opi nion of him(RS. V7/907). She knewthat he had a son ol d enough
to go to school, and that he hel ped to support hi mwhen he could
(RS. V7/906).

Fl oyd’ s not her, Pinky Floyd, testified that Fl oyd had wor ked



wi th his father before he di ed of cancer in March of 1983, and t hat
Fl oyd had a job of his own after his father’s death (RS. V7/909).
She said that her son was a very nice boy, and asked the jury to
spare his life (RS. V7/910).

Ben Boykins testified that he had known Floyd for fifteen
years, through Floyd s father (RS. V7/911). He knew Floyd to be
i ndustrious, dependabl e and a good wor ker wi t h a good personality,
and not violent (RS. V7/911). M. Boyki ns knewt hat Fl oyd’ s not her
had a drinking problem but could not say whether that had an
affect on Floyd (RS. V7/915). Although he had | ess contact with
Fl oyd after the death of his father, he did continue to see him
once or twice a nonth after that, and did not notice any change in
Fl oyd’ s personality during that time (RS. V7/914).

The defense mitigation w tnesses concluded with the victinis
daught er, Ann Shirl ey Anderson, who had visited Fl oyd in prison and
conveyed her belief that he should not receive the death penalty
(RS. V7/932-934).

Fol I owi ng t he testinony, the jury recommended a deat h sent ence
by a vote of eight to four (RS. V7/1039). The court held a
sentenci ng hearing on February 29, 1988 (RS. V7/1044). Fl oyd
addressed the court and spoke of his |ove for his famly and his
father (RS. V7/1047). He accepted responsibility for his actions

and expressed remorse (RS. V7/1047-1048). Annie Anderson al so



addressed the court, agai n expressing her resistence to the death
penalty and her belief that Floyd could turn his l[ife around in
prison (RS. V7/1049). Def ense counsel argued against the
aggravating factors submtted by the State, and recited the
evi dence about Floyd s character and nonviolent traits (RS.
V7/1050- 1060). Counsel al so noted that Floyd had not caused any
trouble while in prison, but had hel ped guards to cal mdown ot her
prisoners; he stated that Fl oyd was not bitter and could still | ead
a constructive life (RS. V7/1057). The prosecutor briefly
addressed the court and then, following a recess, the court
reconvened and announced the inposition of the death sentence,
finding two aggravating factors (RS. V7/1061, 1063, 1066-1067).
Al t hough he rejected any statutory mtigating factors, the
sent enci ng judge noted t hat Fl oyd was renorseful, desired to live
within the confines of the rules while in custody, wanted to hel p
ot hers, and had a rapport with his children; however, the court
determ ned that this mtigation was outwei ghed by the aggravating
factors that applied (RS. V7/1069-1071).

In the appeal fromthe resentenci ng, Floyd s death sentence

was affirmed. Floyd v. State, 569 So. 2d 1225 (Fla. 1990), cert.

deni ed, 501 U. S. 1259 (1991). Floyd filed anunverified notionto
vacate his judgnments and sentence on August 17, 1992. Also in

August, 1992, the State provided about 1800 pages of docunents in



response to a request for public records (PC. V1/954). Fl oyd
thereafter filed a notion to conpel the production of public
records on October 8, 1992, and anended notions to vacate were
filed on August 1, 1994; April 9, 1998; and July 2, 1998. Floyd's
final, substantive notion for postconviction relief was filed on

November 13, 1998.

A hearing pursuant to Huff v. State, 622 So. 2d 982 (Fl a.
1993), was held on January 29, 1999 (PC. V1/1009-53). The court
i ssued an Order on March 2, 1999, summarily denying sonme of the
i ssues presentedin Floyd s notion, anddirectingthe Statetofile
aresponseto the remainingissues. The State filed a response on
April 16, 1999, and, on July 22, 1999, the court entered an Order

summarily denying these remaining issues. This appeal follows.



SUMVARY OF THE ARGUNMENT

The trial court properly summarily denied Fl oyd s clai m of
i neffective assistance of counsel (Issue 1). An evidentiary
hearing is only warranted on such a cl ai mwhere specific facts, not
conclusively rebutted by the record, denonstrate a deficiency in
performance whi ch prejudi ced t he def endant; Fl oyd’ s noti on di d not
meet this test. Because the motion and record conclusively
denmonstrated that Floyd is not entitledtorelief, summry deni al
was required.

The court bel ow al so properly summarily deni ed Floyd’ s cl aim
that the State wi thhel d materi al, excul patory evidence (lIssuell).
The trial court correctly ruledthat informationin a policereport
about ot her possi bl e suspects coul d have been di scover ed by def ense
counsel, and further that this information was not shown to be
excul patory or material; that information about another w tness’
pol ygraph results was in fact disclosed to defense counsel; and
that information about Floyd s forner cell mate and State w t ness
Greg Ander son was not sufficiently specific to be considered. The
al | egati ons regardi ng G eg Anderson are al so clearly refuted by the
trial and resentencing testinmony. Thus, no hearing was warranted
on this claim

Fl oyd’ s notion for disqualification of Judge Luce foll ow ng

t he summary deni al of his postconviction notion was properly denied
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as legally insufficient (Issuelll). At nost, the allegations in
Fl oyd’ s notion suggested that someone from the court’s office
requested the State to provide records referenced in the State’s
response but omtted fromthe supporting exhibits. Onthese facts,
Floyd’s claim of a presunptive ex parte conmuni cation was too
specul ative to demand the judge' s disqualification

Floyd’'s clainms asserting the trial court failed to find
mtigation (lssue 1V); prosecutorial msconduct (Issue V),
constitutional error wthregardtojury instructions (Issue Vll),
and the invalidity of Florida s death penalty sentencing statute
(I'ssue VI11), were properly summarily deni ed as these cl ai ns were
procedurally barred, legally insufficient, and without nerit.

Finally, Floyd' s public records claim(lssue VI) is wthout
nmerit sincethe State disclosed, and Fl oyd’ s counsel revi ewed, the

records which Floyd now insists were inproperly w thheld.
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ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED I N SUMVARI LY
DENYI NG FLOYD S POSTCONVI CTI ON MOTI ON.

Floyd’ s initial challenge tothe trial court’s denial of his
nmotion for postconviction relief asserts that his all egations of
i neffective assi stance of counsel warranted an evi denti ary heari ng.
His claimpresents a nulti-faceted attack on the adequacy of his
attorneys’ performances during the trial and resentencing
proceedi ngs. Each of Floyd' s all egations will be exam nedin turn;
as will be seen, none of his assertions warranted any further

relief fromthe court bel ow.

In Strickland v. WAshi ngton, 466 U S. 668, 689 (1984), the
United States Supreme Court established a two-part test for
reviewing clains of ineffective assistance of counsel, which
requires a defendant to show that (1) counsel’s performance was
deficient and fell below the standard for reasonably conpetent
counsel and (2) the deficiency affected the outcone of the
proceedi ngs. The first prong of this test requires a defendant to
establish that counsel’s acts or om ssions fell outside the w de
range of professionally conpetent assistance, in that counsel’s
errors were “so serious that counsel was not functioning as the

‘counsel’ guaranteed the defendant by the Sixth Amendnent.” 466

UsS at 687, 690; Valle v. State, 705 So. 2d 1331, 1333 (Fla.
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1997); Rose v. State, 675 So. 2d 567, 569 (Fla. 1996). The second

prong requires a showing that the “errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable,” and thus thereis areasonabl e probability that, but for
counsel’s errors, the result of the proceedi ngs woul d have been
different. 466 U.S. at 687, 695; 705 So. 2d at 1333; 675 So. 2d at
569. A proper analysis requires that counsel’s performance be
reviewed with aspirit of deference; thereis astrong presunption
t hat counsel’s conduct was reasonable. 466 U.S. at 689.

Al t hough trial courts are encouraged to have evidentiary
heari ngs on postconvi ction notions, if the notion | acks substanti al
factual allegations, or where alleged facts do not render the
judgnment vulnerable to collateral attack, the notion my be

sunmarily denied. Steinhorst v. State, 498 So. 2d 414, 414-415

(Fla. 1986); Porter v. State, 478 So. 2d 33 (Fla. 1985). A hearing

is only warranted on an ineffective assistance of counsel claim
wher e a def endant al | eges specific facts, not concl usively rebutted
by the record, which denonstrate a deficiency in performance t hat

prejudi ced the defendant. LeCroy v. Dugger, 727 So. 2d 236, 239

(Fla. 1998); Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995);

Jackson v. Dugger, 633 So. 2d 1051, 1055 (Fla. 1993); Mendyk v.

State, 592 So. 2d 1076, 1079 (Fla. 1992); Roberts v. State, 568 So.

2d 1255, 1256-1260 (Fla. 1990), cert. denied, 515 U. S. 1133 (1995);
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Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989).

Fl oyd clains that an evidentiary hearing should have been
grant ed because his factual all egations are consistent with other

cases where this Court has remanded for an evidentiary hearing,

citing Ragsdale v. State, 720 So. 2d 203 (Fla. 1998), Gaskin v.

State, 737 So. 2d 509 (Fla. 1999), Freeman v. State, 25 Fla. L.

Weekly S451 (Fla. June 8, 2000), and Arbel aez v. State, 25 Fla. L.

Weekly S586 (Fla. July 13, 2000). His claimis without nerit, as
t hose cases are fully distinguishable. |In Ragsdale, the penalty
phase attorney “put on only one w tness, Ragsdal e’ s brother, who
provi ded only m nimal evidenceinmtigation.” 720 So. 2d at 208.
This witness had testified for the Stateinthe guilt phase and, in
cross exam nation during the penalty phase, provided derogatory
i nformati on about Ragsdale. Simlarly, in Gaskin, the penalty
phase mtigation consisted of only two wi t nesses, a cousin and an
aunt; “[t]hetotal sumof their testi nony was t hat Gaski n was wel | -
i ked by everyone growi ng up, he worked hard at a |l unmber m 1| where
he was enpl oyed and seened to enj oy his job, and t here was not hi ng
about Gaskin’s past or background t hat woul d have caused hi mt o act
violently or commt nurder.” 737 So. 2d at 514. The newly
proffered mtigationinvolved Gaskin’s history of abuse and negl ect
as well as his longstanding nmental health disorders, such as

schi zophrenia, which caused hallucinations and led to the
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applicability of statutory nental mtigation which has not been
allegedinthe instant case. InFreeman, theinitial penalty phase
testi mony of Freeman’ s not her and brother, that he had been abused
by hi s stepfather, possessed artistic ability, and enjoyed pl ayi ng
with children, and a clinical psychol ogist’s testinony about his
lowl Q was characterized as very limted nonstatutory mtigation.
An evi denti ary hearing was requi red due to substantial all egations
of specific incidents from Freeman’s chil dhood, such as Freeman
havi ng suffered a severe head injury after being run over by a car,
and a substantial history of al cohol abuse and nmari juana use, which
were not presented to Floyd's jury. Finally, Arbelaez is not
specific about the actual mtigation presented at the penalty
phase, but histrial judge found only the statutory mtigator of no
significant crimnal history and the nonstatutory mtigator of
renorse i n sentencing Arbel aez to death. Hi s postconviction notion
al | eged substantial nental mtigation including epil epsy, nental
retardation, and organic brain damge, as well as abuse,
deprivation, suicide attenpts, and a lifetime of drug abuse t hat
was avail abl e but not presented to his jury.

Fl oyd had t he burden of establishing a prinma facie case of a
legally valid claimin order to receive an evidentiary heari ng.
Freeman, 25 Fla. L. Weekly at S452. Since the postconviction

motion filed bel owdid not render Fl oyd’ s convictions or sentence
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vul nerable to coll ateral attack, for the reasons outli ned bel ow,
the trial court properly denied the notion w thout an evidentiary

heari ng.

A PENALTY PHASE M Tl GATI ON

Fl oyd al |l eges that his school records indicate that he was
di agnosed as nentally retarded when he was in the eighth grade,
t hat he was bel ow grade | evel, that he m ssed weeks of school, and
t hat he was sl ow and bel ow average. He also clains that mtigation
about his nother’s al coholi smand negl ect of her children and his
fat her’ s expl osi ve anger and unreasonabl e demands was avai | abl e but
not presented for considerationinthe recomrendati on or i nposition
of his sentence. In addition, Floyd clainms that his alleged
substance abuse problens should have been presented in his
resent enci ng proceedi ng.

When viewed in light of the mtigating evidence presented at
his resentencing, it is clear that the facts now offered by Fl oyd
woul d not riseto the level of mtigating his actions toward Ms.
Anderson. The trial court’s rejection of this claimdeterm ned
that the facts offered were either actually presented at the
resentencing (such as his nother’s al coholism or were refuted by
the trial and resentencing evidence (such as his claimof severe

mental disabilities). Based on this determ nation, the court’s
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sunmary denial of this claimwas appropriate.

Fl oyd’ s cl ai mof nental disabilitiesw || be addressed inthe
subi ssue that follows, which discusses his attorney’s failureto
retain a nental health expert. As to the claimthat his famly
hi story and background provided mtigation which was never
i nvestigated or presented, this claimis refuted by the record of
the resentencing proceedi ng. This Court’s opinion affirmng
Fl oyd’s sentence summarizes the mtigation presented at the
resentencing as follows:

In mtigation, the defense offered the
testi nony of numerous wit nesses who had known
Fl oyd for many years. Eula Wl Ilianms regarded
Fl oyd as a son. She stated that he was al ways
respectful and hel pful to her, especially in
mai ntai ning her yard. Rex Estelle, Floyd's
supervisor at the First Baptist Church,
testified that Floyd had been a willing and
good wor ker and had been pronoted t o cust odi an
about six nonths before the nurder.

Fl oyd' s father di ed of cancer within one
year before the nurder. Estelle testified
that after Floyd's father died, Fl oyd
exhi bited extrene nood swi ngs and had been
fired after the church discovered m ssing
property and noney. Evi dence al so showed t hat
Fl oyd's mother was an alcoholic who was
hospitalized for her illness.

Thomas Snell, a police conmunications
of fi cer who had known Fl oyd for fifteen years,
testified that Floyd took over Floyd's
father's lawn service business after his
death. Floyd was known as a conscienti ous,
dependabl e, and hard wor ker who cared for his
famly during the period surrounding his
father's dem se and nother's al coholism He
never knew Fl oyd to be a violent person or to
have been in any kind of trouble.

Fl oyd's nother urged the jury to spare
her son's life. Ann Shirley Anderson, the
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victims daughter, testified that she
corresponded with and visited Fl oyd i n pri son,
and she urged the jury to consider that "[t]he
peopl e that God giveslifetoare worthwhile."
Def ense counsel proffered additional
testimony fromMs. Anderson. He asked whet her
she thought that Fl oyd shoul d be executed for
his crinmes, and she responded that he shoul d
not be executed. The trial court ruled that
Ms. Anderson could not express her opinion
about the specific sentence to be inposed in
t he case.
569 So. 2d at 1228-29.

Thus, the resentencing jury and t he sentenci ng judge were wel |
aware of Floyd's nother’s al coholism and although the testinmony
about Floyd' s father’s character was not extensive, any negative
testi nony about his father woul d have | essened the i npact of the
m tigation about Floyd' s father having died about a year before
Ms. Anderson’s nurder. |In addition, although the resentencing
evi dence denonstrat ed t hat Fl oyd had sone | egal and subst ance abuse
difficulties after his father’ s death, further evidence of Floyd's
subst ance abuse woul d have detracted fromthe testi nony about Fl oyd
bei ng i ndustri ous and dependabl e.

Furthernmore, although Floyd nakes concl usory al |l egati ons of
havi ng been intoxicated at the tine of the crime and having a
hi st ory of substance abuse, these assertions are far too vague to
have warrant ed an evi denti ary hearing. Floyd does not identify any
particul ar evidence of intoxication and does not detail the

specifics of his alleged substance abuse. He asserts only that

unnanmed “acquai ntances knew about his problenms and woul d have
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testified extensively about thenmt (Appellant’s Initial Brief, p.
21). Clearly, hisclaiminthisregardis factually insufficient.
See, LeCroy, 727 So. 2d at 239 (noting defendant’s burdento all ege
specific facts which are not conclusively rebutted by the record
and whi ch denonstrate a deficiency onthe part of counsel that was
detrinmental to the defendant). Particularly in light of Floyd's
letterstothevictims daughter stating that he did not take or do
drugs, and only drank beer now and then, the current concl usory
claim of intoxication and substance abuse did not warrant an
evidentiary hearing (DA V7/1016).

Si nce Fl oyd has not identified any conpelling evidence that
woul d have contributed significantly to the famly history
t esti nony whi ch was presented at his resentencing, this allegation
of ineffective assistance did not warrant an evi denti ary heari ng.

See, Provenzano v. Dugger, 561 So. 2d 541, 546 (Fla. 1990)

(curmul ati ve background wi t nesses woul d not have changed resul t of

penal ty proceeding); Foster v. Dugger, 823 F. 2d 402, 406 (11th Cir.

1987) (the nere fact that ot her wi t nesses nmi ght have been avail abl e
or other testinony m ght have been elicited is not a sufficient

ground to prove ineffectiveness), cert. denied, 487 U S. 1241

(1988). As in Spaziano v. Singletary, 36 F. 3d 1028 (11th Cir.

1994), cert. denied, 115 S. C. 911 (1995), “[t]hereis nothing in

the record to indicate that [Fl oyd’ s] present counsel are either
nor e experienced or wiser than his trial counsel, but evenif they
were, the fact that they woul d have pursued adifferent strategyis

19



not enough.” |f the best | awers or even npost good | awyers “coul d
have conduct ed a nore t horough i nvesti gati on that m ght have borne
fruit,” it does not nmean that this attorney’'s performance fell
outside the wi de range of reasonably effective assi stance. [d. at

1040, 1041.

B. MENTAL HEALTH | NVESTI GATI ON

Floyd also clainms that his resentencing attorney was
ineffective for failingtoinvestigate and present evi dence about
Fl oyd’ s nental disabilities. Asthis Court has recogni zed, nment al

health is not an issue in every case. MIlls v. State, 603 So. 2d

482, 485 (Fla. 1992); Blanco v. Wainwright, 507 So. 2d 1377, 1383

(Fla. 1987). Since no facts have been offered which shoul d have
reasonably al erted counsel to the need to further expl ore nental

heal th i ssues, no basis of i neffecti veness has been denpnstr at ed.

Mel endez v. State, 612 So. 2d 1366, 1368 (Fla. 1992) (“We find
nothing in the record calling Mel endez’ s sanity or nental health
into question or alerting counsel or the court of the need for a
ment al heal t h eval uati on; accordi ngly, we do not findthat counsel
was ineffective in failing to investigate further and present

addi ti onal evidence”), cert. denied, 510 U S. 934 (1993).

Fl oyd cl ai ns t hat, had hi s attorney sought his school records,
evi dence about his having been tested as nentally retarded and
bel ow average years before the nmurder coul d have been di scover ed.
Fl oyd’ s cl ai mis prem sed on t he suggesti on t hat counsel had a duty
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to obtain all school records in every capital case, and that the
failure to do so will anpunt to a constitutionally deficient
performance. Contrary tothis suggestion, therewas no affirmative
duty to secure such materials in1987. Rather, the scope and focus
of penal ty phase i nvestigationis unique to each case, based on an
attorney’s evaluation of the particular facts and rel evant
circunstances for each defendant.

As found by the trial court, any mtigationthat may have been
avai l able froma review of Floyd' s school records would not be
conpelling onthe facts of this case. Floyd relies heavily on his
claimof lowintelligence, yet the facts of Ms. Anderson’s nurder
and the other penalty phase testinony clearly denonstrate that
Floyd’s intellect was sufficiently developed to negate any
m tigating val ue of his poor school performance. Floyd' s actions
instealing Ms. Anderson’s checkbook, forging a check to hinself
wi th her daughter’s signature, endorsing the check and presenti ng
it to the bank holding Ms. Anderson’s account, all reflect that
Fl oyd had t he nental ability to pl an and execute a course of action
to achieve his goal of financial gain. |In addition, the penalty
phase testinony about his taking over his father’s | awn business
whi | e wor ki ng a second j ob denonstrates that any nental infirmties
t hat nmay have existed years after Floyd s poor academ c record
could not significantly aneliorate his behavior in January, 1984.

Floyd's allegations in this regard are simlar to those
presented in LeCroy, where this Court determ ned that the trial
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court properly denied an evidentiary hearing. In that case,
counsel was al |l eged to have been ineffective for failingto devel op
mtigating evidence including present nmental health evidence
t hrough nental health experts and school records of LeCroy’s | ow
mental age, hisimmaturity, his learning disability, his enotional

di sturbance, his conmpul sivity, hisindecisiveness, hisinsecurity,
his adjustnent to jail, his dimnished |evel of psychol ogica

functioning at the time of the offense, and his poor and abusive
upbringi ng — yet no evidentiary hearing was necessary. See al so,
Mendyk, 592 So. 2d at 1080 (asserted failure to investigate and
present evidence of nental deficiencies, intoxication at tinme of
of fense, history of substance abuse, deprived chil dhood, and | ack
of significant prior crimnal activity “sinply does not constitute
t he quantum capabl e of persuading us that it would have nmade a
difference inthis case,” given three strong aggravators, and did
not even warrant a postconviction evidentiary hearing). Simlarly,
when considered in light of the testinony presented at the

resentencing, no hearing was warranted in the instant case.

C. EVI DENCE OF GOOD PRI SON RECORD

Fl oyd’ s next conplaint about trial counsel’s performance
suggest s t hat counsel shoul d have presented evi dence for the jury
to consider regarding Floyd's good prison record. The record
clearly reflects that Fl oyd’ s attorney was aware of this evidence,
and in fact argued this mtigation to his judge at the sentencing
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hearing (RS. V7/1057). Thus, the failure to present such evi dence
tothe resentencing jury was a strategi c deci si on whi ch shoul d not

be second- guessed i n a postconviction action. Strickland, 466 U.S.

at 689; Kennedy, 547 So. 2d at 914 (finding strategic decision
wi t hout evidentiary hearing from the face of the record).
Certainly, an attorney’s determ nation against rem nding a jury
t hat Fl oyd had al ready spent years confined on death row cannot be
deened deficient. Since the defense presented extensive evi dence
of Floyd’' s positive character traits, the fact that he mai ntai ned
thesetraits inprison does not add anything tothe picture already
painted for the jury. Thus, no deficiency or prejudice can be

shown with regard to this subissue.

D. PENALTY PHASE JURY SELECTI ON

Fl oyd next challenges trial counsel as ineffective due to
al l eged problems with voir dire. It nust be noted initially that
the claim that counsel failed to conduct jury selection in a
reasonably professional manner is procedurally barred, as it is
based entirely on the transcript of the trial and therefore could

have been rai sed on direct appeal. Robinson v. State, 707 So. 2d

688, 697, n. 16 (Fla. 1998) (claimof ineffective assistance of
counsel based on jury selection was procedurally barred). The
i ssues of the State’s excusal of prospective juror Ednonds and t he
preservation of error with regard to prospective juror Hendry’'s
excusal were both considered by this Court in the direct appeal,
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and t heref ore are not subject to beingrevisitedin postconviction
proceedi ngs. See, Arbelaez, 25 Fla. L. Wekly at S588; Robi nson,
707 So. 2d at 697-698 (cannot relitigate direct appeal cl ai ns under
gui se of ineffective assi stance of counsel). Floyd' s conplaint of
his inability tointerviewthe jurorsis simlarly barred; Floyd
even notes that his trial counsel’s request tointerviewthe jurors
isreflectedinthe prior appellate record. See, Ragsdale, 720 So.
2d at 204-205, n. 1, 2 (claimof inability to interview jurors
procedural ly barred i n postconvictionnotion). Evenif considered,
however, no relief is warranted on the clains in this issue.

A review of the transcript of the jury selection as a whole
clearly denonstrates that defense counsel acted reasonably as the
advocate required by the Si xth Amendnment. Under the lawin effect
at the tinme of Floyd s resentencing, the prosecutor was only
required to provide a reason for a disputed racial perenptory
strike if the trial court found a |ikelihood of an inproperly

notivated chall enge. See, State v. Neil, 457 So. 2d 481, 486 ( Fl a.

1984). Defense counsel coul d have reasonabl y believed that, asthe
prosecutor stated at the time, he had not net his burden for
requiring an inquiry into the basis for the challenge. I n
addi tion, evenif sone possi bl e deficiency were cont enpl at ed based
on Floyd’ s current counsel’s suggestion that he woul d have done
things differently during voir dire, no prejudice can be di scerned
inthis case. Sincethejury recommendation for death was ei ght to
four, Floyd would have to have had at |east two jurors reach a
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different conclusion as to the propriety of the death sentence,
contrary tothe result of a prior jury and two trial judges. More
inportantly, thereis no claimthat any juror on the resentencing
panel was bi ased or prejudiced, and Floyd has still not offered a
particul ar objectionto any of the jurors that participatedinhis
trial. Since the outcone would not have been different even if
voir dire had been conducted as now suggested, no prejudice

accrued. See, Thomas v. Borg, 159 F. 3d 1147, 1152 (9th Cir. 1998)

(inrejecting claimthat counsel was ineffective for failing to
est abl i sh underrepresentation of bl acks on his jury, court found no
prej udi ce because evi dence was so overwhel m ng t hat no reasonabl e
juror, black or white, woul d have voted to acquit Thomas). G ven
t he specul ati ve nature of Floyd’ s second-guessing trial counsel’s
jury selection, thelack of any clearly identifiable bias anongthe
jurors that recommended hi s deat h sentence, and t he absence of any
possi bl e prejudi ce, the court bel owproperly summarily deniedthis

claim

E. GUI LT PHASE
Inthis subissue, Floyd all eges that his guilt phase counsel,
Martin Murry, was i neffective. His clains are cl assi c exanpl es of

t he Monday- nor ni ng quarterbacki ng prohibited by Strickland. His

argunment sinply criticizes counsel’s actions during the trial,
claimng no investigation was ever conducted, and concl udes
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counsel ' s performance was deficient. Notably, Floyd never expl ai ns
how hi s current suggestions for tryingthe case coul d have possi bly
made any difference, and his allegations of guilt phase
i neffectiveness fall far short of demandi ng an evi denti ary heari ng.

Fl oyd’ s cl ai mt hat counsel di d not prepare or investigatethis
case is premsed on hisinability tolocatethe file fromthe now
deceased trial attorney. Although he faults counsel for allegedly
failing toinvestigate, he characteristically fails to allege any
information or evidence that could have been discovered had
addi tional investigation been undertaken. For exanple, he
criticizes counsel for failing to cross exam ne certain witnesses
(all of whomrel ated evi dence whi ch Fl oyd’ s theory of defense did
not dispute), w thout suggesting what should have been asked on
cross exam nation or howthis could have affected the trial. He
faults counsel for failingto hire hair and bl ood experts, w thout
mentioning that the State’s own expertsreadily admttedthelimts
of the forensic evidence avail able.

Fl oyd’ s suggesti on t hat counsel’s openi ng stat ement prom sed
t hat the defense would present witnesses is not supported by a
revi ewof the opening statenent. As the court bel owfound, defense
counsel nerely stated that Fl oyd’ s i nnocence woul d be denonstr at ed
fromthe testi nony of witnesses, and di d not suggest they woul d be
call ed by the defense. In his opening statenment, M. Mirry
actually said, “On a witness-to-witness basis, |'’mgoing to show
you t hrough 14 people that there is no basis for you to find him
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guilty of first degree nurder” (DA. V3/391). Viewed in context,
Murry was clearly referring to witnesses that woul d be call ed by
the State.

Approxi mately half of Floyd s argument on this i ssue focuses
not on Murry’ s performance during his representati on of Fl oyd, but
rather on Murry’'s later difficulties with the Florida Bar,
cul mnating in his disbarment in 1988. Mirry’s disbarnment was
based on probl ens that occurred three and four years after Floyd' s
trial, and areclearly irrel evant to denonstrate either deficiency

or prejudiceintheinstant case. Jones v. Page, 76 F. 3d 831, 845,

n. 14 (7*" Cir. 1996); Bridge v. Lynaugh, 838 F.2d 770, 776 (5" Cir.

1988). Closer intinmeto Floyd s trial, Murry was recogni zed as a
successful, experienced crim nal defense attorney. See, State ex

rel. Redenour v. Bryson, 380 So. 2d 468 (Fla. 2d DCA 1980); Sliger

v. State, 382 So. 2d 373 (Fla. 1980); L.J.E. v. State, 384 So. 2d

981 (Fla. 2d DCA 1980). And in Smth v. Wainwight, 457 So. 2d
1380, 1382 (Fla. 1984), this Court referredto Murry (m sspel |l ed as
Murray) as an “experienced trial attorney ... who had previously
represented defendant in capital cases.”

Floyd’s failure to allege specific facts of guilt phase
deficiency or to suggest how the outconme of his trial could have
been af fected had t he case beentried differently establishes that
no cl ai mwort hy of an evidentiary heari ng has been offered. As in
Ragsdal e, “[ Fl oyd] has provi ded i nsufficient facts as to what woul d
have been i ntroduced or howthe outconme woul d have been different
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had counsel acted otherw se” to obtain an evidentiary hearing. 720
So. 2d at 208. The court below properly summarily denied his

al |l egations of guilt phase ineffective assistance of counsel.

F. PREJUDI CE
On these facts, Floyd has failed to offer sufficient
al |l egati ons of any attorney deficiency to warrant an evidentiary

hearing on this claim However, Strickland al so counsels that, if

it is easier to dispose of an ineffectiveness clai mon the ground
of lack of sufficient prejudice, it is not necessary to address
whet her counsel’s performance fell bel owt he standard of reasonably
conpetent counsel. 466 U.S. at 697. In this case, even if
deficient performance i s presuned, the |l ack of prejudiceis clear.

I n Buenoano v. Dugger, 559 So. 2d 1116 (Fla. 1990), trial

counsel had allegedly failed to present mtigating evidence that
Buenoano had an inpoverished chil dhood and was psychol ogically
dysfunctional. Buenoano’s not her had di ed when Buenoano was young,
she had frequently been noved bet ween foster hones and or phanages
where there were reports of sexual abuse, and there was avail abl e
evi dence of psychol ogi cal problens. W thout determ ni ng whet her
Buenoano’ s counsel had been deficient, the court held that there
could be no prejudice in the failure to present such evidence in
i ght of the aggravated nature of the crine. See also, Routly v.
State, 590 So. 2d 397, 401-402 (Fla. 1991) (additional evidence as
to def endant’ s difficult chi | dhood and signi ficant
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educati onal / behavi oral problens did not provide reasonable
probability of life sentence if evidence had been presented);

Rut herford v. State, 727 So. 2d 216, 224-225 (Fla. 1998)

(postconviction identification of evidence cunul ative to that at
trial will not establish ineffectiveness of counsel).

In light of the testinmony that was presented at the
resentencing, the newly proffered evidence is not conpelling.
Fl oyd was presented as a nice person, who was respectful to wonen
and who had been affected by the death of his father to the extent
that he had lost his job at the church where his supervisor
bel i eved he may have been taki ng drugs and noney fromthe church.
Def ense presented the circunstances of Floyd’ s nother havi ng been
a chronic and | ong-termal coholic, and even put her on the stand
for the jury to observe her for thensel ves. People who had known
Fl oyd for alongtinmetestifiedas to his having been arespectful,
responsi bl e person due to the i nfluence of his father, whose death
had affected him This is not a case where the postconviction
notion reveal ed substantial mtigationthat had not been presented
at trial; theonly significant newmtigation offered, Fl oyd s | ow
1Q is rebutted by the facts of the case and the penalty phase
testi nony presented.

In order to establish prejudice to denonstrate a Sixth
Amendnent violationina penalty phase proceedi ng, a def endant nust
show that, but for the alleged errors, the sentencer would have
wei ghed t he bal ance of the aggravating and mtigating factors and
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found that the circunmstances did not warrant the death penalty.

Strickland, 466 U. S. at 694. The aggravating factors foundinthis

case were: commtted during the course of a burglary and for
pecuni ary gain, and conmtted in a heinous, atrocious or cruel
manner. This was a sensel ess, brutal crinme agai nst a def ensel ess,
86-year-old woman. Fl oyd has been represented by two different
attorneys at two sentencing proceedings, resulting in two jury
recommendati ons for death, which have been followed by two
di fferent judges. Fl oyd has not and cannot neet the standard
required to prove that his resentenci ng attorney was i neffective
when the facts to support the aggravating factors are conpared to
the purported mtigation now argued by coll ateral counsel.

The i nvestigati on and presentation of mtigating evidencein
this case was well within the real mof constitutionally adequate
assi stance of counsel. Trial counsel conducted a reasonable
i nvestigation, presented appropriate penalty phase evi dence, and
forcefully argued for the jury to reconmend sparing Floyd s |ife.
Ther e has been no prejudicially deficient performance established
inthe way Fl oyd was represented in the penalty phase of his trial.

Simlarly, no possible prejudice can be discerned fromthe
guilt phase all egati ons of ineffective assi stance of counsel. As
outlined by the court bel ow, t he evi dence agai nst Fl oyd was strong,
and no reasonable claimof a different verdict has been offered.
No allegation of innocence is submtted and no new theory of
def ense has been suggested. Although Floyd now criticizes his
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attorney’s alleged failuretoinvestigate, he never identifies what
fruit may have been borne of further investigation or how the
outcone may have been affected. 1In fact, Floyd s brief does not
even present a concl usory all egation of guilt phase prejudicew th
this issue.

On these facts, Floyd has failed to denonstrate any error in
the denial of his claimthat his attorney was ineffective in the
i nvestigation and presentation of mtigating evidence, or any ot her
aspect of the trial or resentencing. The trial court properly

sunmarily denied this issue.
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| SSUE 11

VWHETHER THE TRI AL COURT ERRED | N DENYI NG
FLOYD S BRADY V. NMARYLAND CLAI M

Fl oyd’ s next claimof error alleges that the State viol ated

Brady v. Maryland, 373 U S. 83 (1963), at the time of trial.

Specifically, Floyd clainms that the State withheld informtion
about a witness having told the police that she saw several white
men force their way into the victinm s home around the tinme of the
murder; information about State witness Huie Byrd having shown
deception in a polygraph exam nation; and information that
all egedly could have been used to inpeach State witness G eg
Ander son. However, when Floyd’s al | egati ons are cl osel y exan ned,
it is readily apparent that the trial court properly denied an
evidentiary hearing on this claim

As to t he assertion regardi ng ot her possi bl e suspects for Ms.
Anderson’ s nurder, thetrial court found that Floyd failed to show
or even allege that he could not have obtained the wtness
statenment hinself with due diligence (7/21/99 Order, p. 8).
Fl oyd’ s response to this finding states that it was not necessary
for himto all ege due diligence, because he only has to show t hat
the i nformati on coul d be excul patory, that it was possessed by t he
State, and that trial counsel did not receive it (Appellant’s
Initial Brief, p. 52). Floyd offers no authority to support this
description of his burden. 1In fact, due diligence is one of the

el ements required for relief on a Brady claim Thus, the trial
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court’s ruling was a correct applicationof law, sinceit is wdely
recogni zed that Brady does not inpose a duty to disclose
excul patory evidence that is equally available to the defense.

Freeman, 25 Fla. L. Weekly at S453; Hildwin v. Dugger, 654 So. 2d

107, 109 (Fla. 1995); Mendyk, 592 So. 2d at 1079; Roberts, 568 So.

2d at 1260; Janes v. State, 453 So. 2d 786 (Fla.), cert. denied,

469 U.S. 1098 (1984).

In this case, defense counsel deposed the |ead detective,
Robert Engel ke, on August 7, 1984, and coul d have asked about ot her
suspects, but did not (DA V2/175-190). In fact, Floyd has
alternatively suggested that counsel was i neffective for failingto
di scover this information (11/13/98 Mdtion, p. 47; Appellant’s
Initial Brief, p. 50). The State is not required to actively

assi st the defense ininvestigating a case. Hegwodv. State, 575

So. 2d 170, 172 (Fla. 1991); Hasbrough v. State, 509 So. 2d 1081

(Fla. 1987). Therefore caselawclearly supportsthetrial court’s
ruling on the |l ack of due diligence and defeats Floyd s current
claimfor relief.

Floyd’ s criticismof thetrial court’s reliance onthe police
report detailingthis witness’ statenent to support a findingthat
t hi s evidence was di scoverabl e at thetinme of trial is unwarranted.
Al t hough Fl oyd asserts that this police report was not nade part of
t he record on appeal, his counsel is well aware of the shortcon ngs
in the instant record, where even his substantive notion and the
court orders denying his relief were also not originally part of
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the record. The report should have been included since it was
attached as an exhibit tothe State’s response fil ed bel ow. Surely
a court may consider the only docunment offering support for a
defendant’ s cl ai min analyzing the claimitself. Inthis case, the
police report denonstrates that, despite Floyd s repeated
assertions to the contrary, the witness was not able to identify
the nmen she allegedly saw at the victim s house (See Ex. 1 to
State’s Response, 4/16/99).

The court bel owal so found that this informtion had not been
shown t o be excl upatory, notingthat policeinvestigation of other
suspects is not automatically favorable to a defendant. Once

agai n, case | aw supports this ruling. Spazianoyv. State, 570 So.

2d 289, 291 (Fla. 1990) (noting “[t]he fact that ... [there] was [a
di fferent] suspect early inthe investigation, though this theory

was | ater abandoned, is not informtion which nust be disclosed

under Brady”); Medina v. State, 690 So. 2d 1241, 1249 (1997);

Swafford v. State, 679 So. 2d 736, 738-39 (Fla. 1996). In this

case, although the police report was provided to postconviction
counsel in 1992, Fl oyd has never offered any reason to believe t hat
the witness statenent recounted in the report could |l ead to any
adm ssi bl e, excul patory evi dence.

Furthernore, the court bel owdeterm ned that the information
all eged to have been suppressed could not neet the test of
materiality. Evidence is only “material” for Brady purposes if
there is a reasonable probability that, had the evidence been
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di sclosed to the defense, the result of the proceedi ng woul d have

been different. United States v. Bagley, 473 U. S. 667, 682 (1985);

Jones v. State, 709 So. 2d 512 (Fla. 1998); Porter v. State, 653

So. 2d 374, 379 (Fla. 1995). This “reasonabl e probability” nust be
sufficient to underm ne confidence in the outconme. |d. The nere
possibility that information “m ght have” hel ped the defense or
affected the outconme of the case does not establish materiality,
and t he proper test is whether the suppressed i nformati on creates
a reasonabl e doubt of guilt that does not otherw se exist. United

States v. Aqurs, 427 U.S. 97 (1976).

The possi bility that anot her man or nen nurdered Ms. Anderson
is fully refuted by the record. As outlined by the | ower court’s
rejection of this claim the evidence against Floyd was strong.
Fl oyd was arrested while trying to cash a check forged fromthe
victim s account; he possessed her checkbook and a sock stained
wi th bl ood consistent withthevictim s type but i nconsistent with
his owmn. His initial statement to the police about having found
t he checkbook the day before his arrest was contradicted by a
vi deot ape of hi m cashing another of the victims checks within
hours of her nurder. Hi s original alibi was refuted by testinony
from his girlfriend and his notorcycle buddy, Huie Byrd.
Motorcycle tire tracks and Negroid hair evidence fromthe scene
contradi cts the suggestion that several white nmen in a Lincoln
commtted the crine. And of course, Floyd admtted both the
forgeries and the nmurder to G eg Anderson, and accepted full
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responsibility for Ms. Anderson’ s nurder at his sentenci ng hearing
in 1988 (DA. V5/730-733; RS. V7/1047). Therefore, even if Floyd
were able to establish that this information should have been
di scl osed and was not, any such failure to disclose could not
possi bly neet the standard for materiality required for relief.
Thus, Floyd has failed to establish any error inthetrial court’s
denial of relief on this claim

As tothe claimthat the State i nproperly wi thheld informtion
about Huie Byrd s polygraph results, the court bel ow found that
this informati on was in fact disclosed to defense counsel during
t he deposition of Det. Crotty (7/21/99 Order, p. 9). Cearly,
counsel was aware that Byrd’' s pol ygraph showed “little signs of
deception” (DA. V2/145-146). Floyd’s brief does not even
acknow edge this disclosure, let alone attenmpt to explain it,
claimng instead that “No where in the record is this claim
rebutted” (Appellant’s Initial Brief, p. 52). Since a crucial
el ement of any Brady claimis the actual suppression of sone
information, the trial court was correct to deny an evidentiary
heari ng where the face of therecord established that the all egedly
wi t hhel d i nformati on was in fact disclosed. Freeman, 25 Fla. L.

Weekly at S453; Provenzano v. State, 616 So. 2d 428, 430 (Fla.

1993) .

Floyd’s final Brady claimalleges that the State withheld
informationwithregardto State wi tness G eg Anderson. Accordi ng
to Fl oyd, Anderson offered fal se testi nony and had been coached by
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the Statetoelicit incrimnating statenents fromFl oyd, and could
have been i npeached if the State had disclosed Brady materi al .
Nei t her the substance of the allegedly false testinony nor the
al | eged i npeachnment are identified by Floyd, and the court bel ow
found this claim was not specific enough to be anal yzed. Of
course, Anderson’s trial testinony expressly and directly rejected
t he suggesti on t hat he was acti ng on behal f of the State when Fl oyd
described killing Ms. Anderson to him Det. Pflieger also
di scussed Anderson’ s havi ng i ndependently cone forward with this
i nformation (DA. V5/736-784, 800-807; RS. V6/780-805). Inlight of
the sworntestinony refutingthe current conclusory all egati ons of
any m sconduct i nvol ving G eg Ander son, no evi denti ary heari ng was
warranted on this claimas well.

On these facts, no error has been denonstrated with regardto
thetrial court’s summary deni al of Fl oyd s Brady claim Although
evidentiary hearings are frequently conduct ed when Brady vi ol ati ons
are alleged, no hearing is necessary where, as here, the
information has previously been held to not constitute Brady
material, and could not have affected either the verdict or

sentence. Wiite v. State, 664 So. 2d 242 (Fla. 1995); Cherry v.

State, 659 So. 2d 1069, 1073-74 (Fla. 1995). No relief is

warranted on this issue.
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| SSUE |11

VWHETHER THE TRI AL COURT ERRED | N DENYI NG
FLOYD S MOTI ON TO DI SQUALI FY THE TRI AL JUDGE.

Fl oyd’ s next claim asserts that the court below erred in
denying his Mdtion to Disqualify.! He clainms that an all eged
i nproper communi cation between the trial judge and the State
Attorney’s O fice required the judge to recuse hinself. However,
areviewof the record denonstrates that the notion to disqualify
was properly denied as legally insufficient.

Fl oyd’s notion to disqualify was filed after the trial court
issued its final order denying the notion for postconviction
relief. According to the allegations in the notion, an inproper
communi cation must be presunmed because that final order
i ncorporated record docunents filed in a suppl emental exhibit by
the State two weeks before the order was rendered. The record
reflects that these docunents were clearly cited in the State’s
response to the order to showcause, which was fil ed several nonths
before the final order was i ssued, but that they were omtted from
theinitial exhibitsfiledwiththe State’s response. Althoughthe
subsequent filing may suggest that sone comruni cati on between t he

court staff and the prosecutor nmay have occurred (as is in fact

!Nei ther the notion to disqualify, the State’s response, nor the
Order denying the notion are included in the current record.
Under si gned counsel is filing another notion to suppl ement the
record contenporaneously with the filing of this brief, and
anticipates that these docunents will be produced i n Suppl enent al
Vol ume 3. They are also attached to this brief as exhibits 6, 7
and 8, respectively.
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concededinthe State’s responsetothe notionto disqualify, which
was filed after the noti on had been denied), there is no basis for
further specul ation that the judge hinself contacted the State to
supply requested information.

Case | aw denpnstrates that no meritorious basis for Judge
Luce’s disqualification has been offered on these facts. I n

Hardw ck v. Dugger, 648 So. 2d 100, 103 (Fla. 1994), this Court

rejectedthe claimthat ajudge s contact with the State requesting
a change on the date provided in a proposed order anpunted to an
i nproper ex parte comruni cation. Simlarly, ajudge’ s request to
the State for the preparation of an order did not require

disqualificationinSwaffordv. State, 636 So. 2d 1309, 1311 (Fl a.

1994). And inBarwick v. State, 660 So. 2d 685, 692 (Fla. 1995),

an al | egation that the judge and prosecutor held a col | oquy out si de
t he presence of the defense regarding the need for a hearing on a
def ense notion for a psychiatrist was ruledinsufficient torequire
disqualification. As in these cases, any possi bl e conmunication
requesting the filing of additional docunents in the i nstant case
woul d not involve any substantive, inmproper discussion on the
merits of Floyd s pending notion. See also, Arbelaez, 25 Fla. L.
Weekly at S588 (prohibition on ex parte conmuni cati on does not
extend to strictly adm nistrative matters not dealing in any way

with merits of the case); Diaz v. Dugger, 719 So. 2d 865, 876 (Fl a.

1998) (noting alleged ex parte communi cation was with judici al
assi stant, not judge).
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Unsubst anti ated, conclusory allegations of an inproper ex
parte comruni cati on do not require judicial disqualification. See,
Valle, 705 So. 2d at 1334 (insufficient allegation of ex parte
conmuni cati on wher e judge and prosecutor were seen | eavi ng chanbers
together during trial). A factual basis for disqualificationis
insufficient whereit relies onspecul ation or asubjective fear of

inpartiality. 5-H Corporation v. Padovano, 708 So. 2d 244, 248

(Fla. 1998); FEischer v. Knuck, 497 So. 2d 240, 242 (Fla. 1986).

Fl oyd’ s reliance onRose v. State, 601 So. 2d 1181 (Fla. 1992)

and State v. Riechmann, 25 Fla. L. Wekly S163 (Fla. Feb. 24,

2000), is msplaced. InRose, the Stateinitially responded to a
post convi ction notion, concedi ng that an evi denti ary heari ng woul d
be necessary. Thereafter, the State submtted a proposed order

not provided to Rose s attorney, summarily denying all relief,
whi ch was adopted in its entirety by the trial court. In the
instant case, the State did not change its position or offer a
substantive order for the court’s consideration, it nerely supplied
supporting docunments fromthe appell ate record, referenced i n but
omtted fromits initial response. Ri echmann is also easily
di stingui shed, since it involved an established ex parte
conmuni cation where the trial judge directed the State to provide
a sentencing order wi t hout even i dentifying whi ch aggravati ng and
mtigating factors the court woul d apply, an acti on whi ch woul d be
i nproper even if no ex parte communi cation had occurred. Thus,
nei ther of these cases provide any support for Floyd' s current
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claim
The court bel owproperly denied the notionto disqualify, and

no relief is warranted on this issue.
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| SSUE |V
VWHETHER THE COURT ERRED | N DENYI NG FLOYD S
CLAI MTHAT THE SENTENCI NG JUDGE FAI LED TO FI ND
M TI GATI ON.

Fl oyd’s next issue was properly rejected as procedurally
barred (3/2/99 Order, p. 6). Floyd contends that the trial court
failed to properly consider and find mtigating factors all egedly
established by the evidence. It has long been the law in this
State that cl ai ms which coul d have been, shoul d have been, or were
rai sed on direct appeal are not cognizable in a notion to vacate
filed pursuant to Florida Rul e of Crim nal Procedure 3.850. Shere

v. State, 742 So. 2d 215 (Fla. 1999); Ragsdale, 720 So. 2d at 205,

n. 2; Jennings v. State, 583 So. 2d 316, 322 (Fla. 1991); Engle v.

State, 576 So. 2d 696, 699 (Fla. 1991); Roberts, 568 So. 2d at

1258; Meeks v. State, 382 So. 2d 673 (Fla. 1980), cert. deni ed, 459

U.S. 1155 (1983). Clearly, thetrial court’s consideration of (or
failure to consider) mtigating evidenceis a mtter to be raised
on direct appeal. See, Shere, 742 So. 2d at 218 (claimthat tri al
judge failed to adequately consider mtigation was procedurally

barred); Teffeteller v. Dugger, 734 So. 2d 1009, 1016, n. 9 (Fl a.

1999); LeCroy, 727 So. 2d at 241, n. 11; Harvey v. State, 656 So.

2d 1253, 1256 (Fla. 1995); Jennings, 583 So. 2d at 322; Engle v.
State, 576 So. 2d at 702. In fact, this claimwas raised and
rejected in Floyd' s resentencing appeal. Floyd, 569 So. 2d at
1233. Therefore, this claimis procedurally barred, and Floyd
cannot obtain collateral relief on this point.
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| SSUE V

VWHETHER THE COURT ERRED | N DENYlI NG FLOYD S
CLAI M OF PROSECUTORI AL M SCONDUCT

Fl oyd’ s next cl ai mal | eges prosecutorial m sconduct based on
the State’ s penalty phase closing argunment as well as allegedly
usi ng Greg Anderson as a State agent. The cl ai mof m sconduct from
the State’s cl osi ng argunent was properly rejected as procedurally
barred. Cl ains of prosecutorial m sconduct that are derived from
the record nust be raised on direct appeal. Although the court
bel owfound t his argunent to be procedural ly barred, Fl oyd has not
even attenpted toidentify any error inthat ruling (7/21/99 Order,
pp. 12-13). The finding of a procedural bar was proper. Robinson

v. State, 707 So. 2d 688 (Fla. 1998); Haliburton v. State, 691 So.

2d 466, 472 (Fla. 1997). Floyd' s attenpt to avoi d a procedural bar
by al |l egi ng that counsel was ineffective for failingto litigate
this claimnust be rejected as well. Robinson, 707 So. 2d at 697-
98 (inproper to litigate barred, substantive matters in
postconviction proceedings under the guise of ineffective
assi stance of counsel). Thus, to the extent Floyd attenpts to
recast the claimas one of ineffective assistance of counsel, he

cannot revive the barred i ssue. Johnson v. Singletary, 695 So. 2d

263, 265 (Fla. 1996); Cherry, 659 So. 2d at 1072; Medina v. State,

573 So. 2d 293, 295 (Fla. 1990).

I naddition, Floyd s claimis without nerit. Floyd has failed

to establish that the Sixth Amendnent was vi ol ated by the | ack of
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an objection to the prosecutor’s argunent. When the entire
argument is read in context, it is clear that no objectionable
statenents were made. As the court bel owfound, Floyd s “cut and
pasted quotes lifted fromthe record m srepresent the total content
of the State’s closing argument” (7/21/99 Order, p. 12).

Fl oyd has recited i sol ated comments fromt he cl osi ng ar gunment
and suggests that the comments i nproperly offer | ack of renorse as
an aggravating factor; argue cold, calculated and preneditated
after that factor had been struck by this Court; andrely onvictim
information to inflame the jury. However, a review of the
prosecutor’s argunent, in context, denonstrates that the comments
recited nerely explain why Ms. Anderson’s nurder was
consci enceless and pitiless, and therefore withinthe definition of

hei nous, atrocious or cruel. See, Miehl eman v. State, 503 So. 2d

310, 317 (Fla.) (comments may have excited passi ons but were hi ghly

rel evant in establishing aggravating factors), cert. denied, 484
U S. 882 (1987).

Furthernmore, even if the prosecutor’s coments in this case
were deened to be inproper, the failure to object did not
denonstrate i neffecti veness, since the chall enged remarks di d not

becone a feature of the trial. See, Sins v. State, 602 So. 2d

1253, 1257 (Fla. 1992) (rejecting claimof ineffective assi stance
of counsel for failure to object to Golden Rule violation), cert.

deni ed, 506 U. S. 1065 (1993); Bertolotti v. State, 476 So. 2d 130,

133 (Fla. 1985) (prosecutor’s penalty phase closing argunent,
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i ncl udi ng Gol den Rul e vi ol ati on, not egregi ous enough to warrant

new sentencing), cert. denied, 497 U.S. 1044 (1990). Inthis case,

the prosecutor’s closing argunent conprises twelve pages of
transcript (RS. V7/985-997). Floyd has noted isol ated comments
from the argunent; however, reading the coments in context
denonstrates the propriety of the argument as outlined above.

Thi s was a depl or abl e of fense i nvol vi ng t wo strong aggr avati ng
ci rcunst ances (one of which was nerged fromtwo factors). Floyd
has not shown t hat t he prosecutor’s argunent was i nproper; but even
if some of the statements were i nproper, they did not rise to the
| evel of reversible error since they were not a feature of the
trial. On these facts, any objection would not have made any
difference inthe outcone of the penalty phase. Thus, Fl oyd cannot
establish either a deficient perfornmance or prejudi ce based on his
attorney’s failure to object to the prosecutor’s cl osing penalty
phase argunent.

Floyd also alleges msconduct in the State’'s failure to
di scl ose that witness Greg Anderson was a State agent. In this
regard, Floyd’ s claimthat Anderson was placedin Floyd's cell and
coachedtoelicit incrimnatingstatenments was directly refuted by
trial and resentencing testinony. Anderson hinself was extensively
cross exam ned, and flatly denied that he sought out Floyd's
statenments or acted on behalf of the State (DA. V5/736-784; RS.
V6/ 780-805). St. Petersburg Police Detective Ral ph Pflieger al so
testified about the circunstances of Anderson’s contacting him
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about Fl oyd’ s statenents (DA. V5/800-807). Floyd has not offered
any reason to question the sworn testinony of these witnesses with
regard to this issue.

On these facts, no evidentiary hearing was warranted, and

Floyd is not entitled to any relief.
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| SSUE VI

VWHETHER FLOYD | S ENTI TLED TO ADDI TI ONAL PUBLI C
RECORDS.

Fl oyd’ s next claimalleges that he was denied his right to
di scl osure of public records when the State failed to provide
information in its possession on suspect Lionel Renard Fl emm ng.
| ncredi bly, Floyd’ s argunent onthis issue neglects to nentionthat
the State in fact made these records available for Floyd's
counsel s review ten days after the records were requested, and
t hat counsel for Floyd in fact reviewed these records two nont hs
| ater, on Decenber 15, 1998. A proper analysis of this claim
requires a reviewof the relevant facts, which unfortunately are
not provided in Floyd s brief.

The record reflects that in 1992, the State Attorney’ s O fice
provi ded about 1800 pages of public records in response to a
request from Floyd’ s counsel (PC. V1/954). Six years |later, on
Cct ober 13, 1998, Fl oyd requested additi onal public records from
the State Attorney’'s O fice and the St. Petersburg Police
Departnment (Ex. 1). Specifically, Floyd requested any and all
records on four individual s: Lionel Renard Fl enm ng, Dwayne Wl t on,
Darryl Murphy, and KimV. Wal ker. The State Attorney’'s O fice
responded on October 23, 1998, indicating that although the State
objected to any delay in the postconviction proceedings for
di scl osure of these records because they were not relevant to

Fl oyd’ s case, the records woul d be produced and wer e avail abl e for
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review during office hours; counsel was requested to provide 48
hours notice in schedulingtherecords review(Ex. 2). The State’s
response also indicated that sonme of the records were being
wi t hhel d pursuant to specific exenptions codifiedin Chapter 119,
as outlinedinthe response. The State also filed an objectionto
t he disclosure pursuant to Florida Rule of Crim nal Procedure
3.852(a)(1) on the grounds of relevancy and requested a hearing
(Ex. 3). Floyd’'s counsel filed a Response to the State’s
obj ection, which is essentially mrrored in the argunment now
presented in his brief (Ex. 4).

On Novenber 13, 1998, Floyd fil ed his Third Amended Motion to
Vacat e Judgnment s of Conviction and Sentences, the denial of which
is the subject of this appeal. On Novenber 20, 1998, the trial
court held a hearing pursuant tothe State’ s objection and request
for hearing (PC. V1/950-961). At that tine, the State noted that
t hese records had been nmade avail abl e, subject to the outlined
exenpti ons, but that counsel had never contacted the prosecutor to
schedule atinme to reviewthe records (PC. V1/952-53). The State
clarifiedthat it was not objectingto disclosure of these records,
since they in fact had been disclosed a nonth earlier, but the
objection was to any additional delay in the proceedings (PC
V1/954). Counsel for Floyd acknow edged that the State had made
t he records avail abl e, but that she had not revi ewed thembecause
she “didn’t want to do anything until we had this hearing.” (PC.
V1/956). The trial court found that the State had fulfilled its
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duty, but directed the State to continue to nake these records
avai |l abl e for another thirty days, cautioni ng counsel that if she
didnot reviewtherecordswithinthat tinme, it woul d appear tothe
court that she was waiving any right to view or use the records
(PC. V1/956-57). The court also, with the agreenment of the
parties, accepted the withhel d docunments outlined in the State’s
response for an in canmera inspection (PC. V1/959). The court
specifically declined to nake a ruling as to the rel evancy of the
records requested (PC. V1/956).

Fl oyd’ s counsel revi ewed t he records on Decenber 15, 1998, but
at the Huff hearing on January 29, 1999, still could not identify
any potential postconviction claimavailable fromthese records
(PC. V1/1016-17). Even in the appellate brief, counsel has not
identifiedanyrelevant or significant informationfromthe records
revi ewed, choosinginsteadto arguetothis Court sinply that these
records nust be relevant and shoul d be discl osed.

Fol | owi ng an in canera i nspection of the records submtted,
t he court bel ow entered an order uphol di ng the wi t hhel d docunents
as legally exenmpt (Ex. 5). Wth regard to Lionel Flemm ng, the
exenptions clainmed and found were: sone records were destroyed
pursuant to Section 119.041(1); victim s information pursuant to
Section 119.07(3)(s); FDLE arrest history records pursuant to
Section 943.053; juvenile records pursuant to Sections 39.12 and
985.04(3)(a); grand jury proceedi ngs pursuant to Section 905.27(1);
and attorney work product which did not neet the definition of
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public records under Chapter 119 (Ex. 2, 5). Sincethetrial judge
conpliedw th all applicablelawregardi ng public records requests
by exam ning all withheld records in canmera and no cl ai mhas been
made with regard to the trial court’s order wupholding the
exenptions, no basis for relief as to failure to disclose any
records on Lionel Flemm ng has been offered. See, Ragsdale, 720
So. 2d at 206 (trial judge’'s in canera review conplied with all
appl i cabl e public records requirenents). Thus, Floyd s current

claimof entitlenment to additional public records nust be rejected.
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| SSUE VI |

VWHETHER THE COURT ERRED | N SUMVARI LY DENYI NG
JURY | NSTRUCTI ON CLAI M.

Fl oyd’s allegation of constitutional error with regard to
several jury instructionissues was clearly procedurally barred and
without nmerit. Jury instruction clainms are classic appellate
i ssues, sincethey are obviously reflectedinthetranscript of the
trial, and therefore nust be chall enged on direct appeal. Gorham
v. State, 521 So. 2d 1067 (Fla. 1988). Thus, clainms relating to
jury instructions are consistently rejected in collateral
proceedi ngs as they should be raised both at trial and on direct

appeal. See, Downs v. State, 740 So. 2d 506, 509, n. 4, 5 (Fl a.

1999) (rejecting same burden shifting claimpresented herein);

Teffeteller, 734 So. 2d at 1016, n. 9 (sane); Ragsdale, 720 So. 2d

at 205, n. 2; Jennings, 583 So. 2d at 322; see al so, Johnston v.

Dugger, 583 So. 2d 657, 662-663, n. 2 (Fla. 1991); Gorham 521 So.
2d at 1070 (“Because a claimof error regarding the instructions
given by the trial court shoul d have been rai sed on direct appeal,
the issue is not cognizable through collateral attack”). Once
again, any attenpt to revive this claim as one of ineffective
assi st ance of counsel cannot succeed. Robinson, 707 So. 2d at 697-
98; Johnson, 695 So. 2d at 265; Cherry, 659 So. 2d at 1072

Medi na, 573 So. 2d at 295. Floyd does not even attenpt to explain
why this claimshould be subject to consideration at this tine.

I n addition, Floyd' s clainms are clearly without nerit. See,
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Fl oyd, 569 So. 2d at 1232 (finding sufficient evidence to support
findi ng of hei nous, atrocious or cruel); Johnston, 583 So. 2d at
662-663, n. 2 (rejecting clains that defense counsel’s failureto

properly litigate Caldwell v. M ssissippi, 472 U.S. 320 (1985),

issue during the trial and direct appeal amount to ineffective
assi stance of counsel); Gorham 521 So. 2d at 1070 (sane); Rose v.
State, 617 So. 2d 291, 297 (Fla. 1993); Mendyk, 592 So. 2d at

1080-1081; Provenzano, 561 So. 2d at 545; Archer v. State, 673 So.

2d 17, 21 (Fla.), cert. denied, 519 U S. 876 (1996) (Florida

standard jury i nstructions adequately describeroleto jury); Pope

v. Wainwright, 496 So. 2d 798, 805 (Fla. 1986), cert. deni ed, 480

U S. 951 (1987); Preston v. State, 531 So. 2d 154, 160 (Fl a. 1988)

(no nmerit to claimthat instructions inmproperly shift burden of

proof); Arango v. State, 411 So. 2d 172, 174 (Fla.) (sane), cert.

deni ed, 457 U. S. 1140 (1982). Not ably, the resentencing court
granted several defense requests for special jury instructions,
i ncl udi ng an expanded definition of heinous, atrocious or cruel
(RS. V7/968-971, 1025); an instruction on the jury’'s role in
sentenci ng (RS. V7/965-66, 1030), and an enhanced i nstruction on
nonstatutory mtigation (RS. V7/971-972, 1026-1027). Clearly, no
jury instruction error has been denonstrated, and no relief is

warranted on this issue.
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| SSUE VI |

VWHETHER THE COURT ERRED | N DENYI NG FLOYD S
CLAI M THAT FLORI DA’ S DEATH PENALTY STATUTE | S
UNCONSTI TUTI ONAL.

Floyd's last issue asserts that Florida s death penalty
statute is unconstitutional onits face and as applied. Floyd does
not present any argument with this issue, but states that he is
only offering the claiminorder to preserve any argunents rel ating
tothe constitutionality of the death penalty. Sincethisis again
a direct appeal issue, it is procedurally barred at this point and

t herefore does not serve the purpose of preserving any clains.

See, Hall v. State, 742 So. 2d 225, 226 (Fla. 1999); LeCroy, 727

So. 2d at 241, n. 11; Ragsdale, 720 So. 2d at 204-205, n. 1, 2;

Ziegler v. State, 452 So. 2d 537, 539 (Fla. 1984). To the extent

that Floydis challenging Florida s |ethal injection statute which

did not exist at the tinme of his resentencing, this Court has

rejected his claimon the nerits. Sins v. State, 754 So. 2d 657

(Fla.), cert. denied, 120 S.Ct. 1233 (2000); Bryan v. State, 753

So. 2d 1244 (Fla.), cert. denied, 120 S. Ct. 1236 (2000); Provenzano

v. State, 761 So. 2d 1097 (Fla. 2000). In addition, Floyd's
failure toidentify his specific argunents beyond his concl usory
al | egati on of unconstitutionality renders this claiminsufficient.
Freeman, 25 Fla. L. Weekly at S455 (“A postconvi ction novant nust
specifically identify the clainms which denobnstrate the prevention
of afair trial. Mere conclusory allegations are insufficient”).

Once again, Floyd does not identify any error in the finding
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of a procedural bar entered below, and the trial court’s ruling

sunmarily denying this claimnust be affirnmed.
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CONCLUSI ON

Based on the foregoi ng argunents and authorities, the tri al
court’s order summarily denying postconviction relief nmust be

af firmed.

Respectfully subnmitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CAROL M DI TTMAR

Assi stant Attorney Ceneral

Fl orida Bar No. 0503843

2002 N. Lois Avenue, Suite 700
Tanpa, Florida 33607-2366
Phone: (813) 873-4739

Fax: (813) 356-1292

COUNSEL FOR APPELLEE

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY t hat a true and correct copy of the foregoing
has been furni shed by U.S. Regular Mail to Panel al zakowi tz, 303 S.
West | and Ave., P. O Box 3294, Tanpa, FL 33606, this day of

Sept enber, 2000.

COUNSEL FOR APPELLEE

55



