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ARGUVMENT I N REPLY

VWhat Respondent has certainly failed to grasp is that M.
Bogl e’ s position is prem sed upon the principle that he was
deni ed his constitutional right to a fair trial by a jury.!?
The State violated the fundanental principles outlined in

Brady v. Maryland, 373 U. S. 83 (1963), and Gglio v. United

States, 405 U. S. 150 (1972). Rather than acknow edge the
constitutional deprivation, the State wants to turn the post-
conviction process into a ganbling table. The State’'s effort
to conduct DNA testing is the classic “doubl e or nothing”
exhortation of the ganbler who is losing. The State wants to

turn the Brady/G glio violations into a non-event, yesterday’'s

news. The State wants the DNA testing because of its hope to
find something that was not presented to M. Bogle' s jury that

could be used to render the Brady/G glio violation npot and/or

M. Bogle would note that this is a case of first
i npression. This case will establish the precedent for how
t he process for post-conviction DNA testing works. When M.
Bogle first filed his petition with this Court, it was before
the Rule had been fornul ated and before the Statute becane
effective. 1In this Reply, M. Bogle specifically relies on
both the Rule and the Statute as additional authority
supporting his position.



harm ess error

M. Bogle is confident of his innocence and has surely
been tenpted to throw caution to the wind. However, he is
entitled to a new trial because the State failed to disclose
excul patory evidence and knowi ngly presented fal se evi dence.
Before that new trial, M. Bogle fully anticipates that DNA
testing will occur. Thus, on a sinplistic |level the question
may be which conmes first, the DNA testing or the order
granting a new trial. The reality is that the State with its
“doubl e or nothing” ganble wants to preclude a new trial order
fromever issuing. |If the results are favorable to M. Bogl e,
the State ostensibly may fold. |If the results, are adverse or
i nconclusive, the State will argue no new trial is warranted -
- any trial error was harm ess. M. Bogle fears that the
State’s effort to conduct the DNA testing before the new tri al
is granted is a ploy to cheat M. Bogle out of the new trial
to which he is entitled.

The basis for this fear is in the facts of the case.
There is a good chance the results of testing will be
i nconclusive. The evidence that M. Bogle knows may be

subject to testing is a hair that forensic exani nation found



to be mcroscopically simlar to hair came fromthe victim?

The Brady/ G glio violation occurred when the State presented

evi dence that the hair was a pubic hair when the records from
t he exam nation establish that it was a head hair. Certainly,
DNA testing of the hair may produce the result that the hair
was not fromthe victimat all. However, even if the testing
produces results that the hair has the victins DNA profile,

the result is not inconsistent with M. Bogle's Brady/G glio

claim Because M. Bogle acknow edged contact with the victim
the night of her death, the State relied on the examner’s

fal se testinmony that the hair was a pubic hair and not a head
hair as reflecting nore than casual contact that M. Bogle
acknow edged with the victim Thus, even if the hair has the
victims DNA profile, it is not inconsistent with either M.
Bogl e’ s defense at trial, i.e. innocence, or his post-

conviction Brady/G glio claim

But even nore troubling to M. Bogle is the fact that
internal FBI records establish that the testinony regarding

the results of the FBI's pre-trial DNA testing was fal se. He

The FBI notes indicate that the sanples that were subject
to pre-trial DNA testing were used up in the process and
nothing is left to test. Certainly, the State has made no
showi ng that there is anything left to test as would be
required if the State were obligated to show cause for the
testing or was obligated to conply with Florida Rul e of
Crim nal Procedure Rule 3.853.



has a basis in fact for not trusting the State. The State hid
the fact that FBlI's testing was inconclusive from M. Bogle
and fromthe jury. He did not have a full and fair

adversarial testing as to the DNA testing which occurred.

The State argues that the fact M. Bogle has recently
rejected the State’s offer to send the evidence to a nutually
agreed upon, independent | aboratory somehow reflects M.
Bogl e’ s confidence in his innocence. However, not only does
the State onmt the details of the negotiation® but also fails
to recogni ze the true issue of the appeal.* The State was
held to no burden or criteria in securing testing. |ssues of
what evi dence exi sts, what testing can occur, contam nation
and adm ssibility have been ignored. Certainly, under Rule
3.853 a defendant who seeks DNA testing has burdens to neet
bef ore he can obtain the testing.

Subsequent to M. Bogle's Initial Petition, this Court

3The State offered to submit the evidence to an
i ndependent | aboratory, which as the State concedes will have
to occur because the Floirda Departnment of Law Enforcenent
does not conduct mtochondrial DNA analysis. |In fact only a
handful of |aboratories, nationally, have been accredited to
conduct the type of analysis required. |In exchange, the State
requested that M. Bogle dism ss the appeal.

“The State has not been required to plead what is to be
tested and for what purpose. It has not been held to nake any
showi ng of what there is to test or what result of the testing
is possible that would be of benefit.
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promul gated Rule 3.853 which is substantially simlar to
Florida Statute §8 925.11. The Rule requires a post-conviction
def endant to satisfy his burden under the Rule in order to
obtain DNA testing of evidence. These burdens mrror those in
the Statute. Neither the Rule nor the Statute address whet her
the State can petition for DNA testing. Thus, two questions
arise. Does the Rule and/or the Statute permt the State to
conduct DNA testing of evidence, and if so, does the State
bear the sanme burden i nposed upon a defendant before the
testing is authorized?

The State concedes that the Statute and Rul e do not

address the State’s ability to conduct DNA testing.® Thus,

The State does argue that obtaining M. Bogle' s blood
sanple is not a discovery request, therefore the rules
governi ng post-conviction discovery do not apply when seeking
to conduct DNA testing. (Response at 13). The State’s
position is ludicrous, as even it seenmed to recognize inits
shot gunned Response which alternatively announced that the
State does not in fact need a blood draw to obtain M. Bogle’'s
DNA because it already has it (Response at 13). Wth this
announcenent it would seemthat the State cannot show any
cause for a bl ood draw.

The State al so i nexplicably argues that § 943.325(11),
Fla. Stat. (2001), overruled Schnerber v. California, 384 U.S.
757 (1966). However, it seens to be well settled |aw that the
Legi sl ature cannot overturn United States Suprenme Court
deci sions restricting the power of the States on the basis of
the United States Constitution. The State neglects to cite
any decision by a court interpreting the statutory provision
vis-a-vis Schmerber. Nor does the State address alternative
and |l ess intrusive neans of obtaining DNA sanples from M.
Bogl e , besides an invasive blood draw. Again, because the
State was not held to show cause in circuit court, none of
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the State concludes that nothing limts the State’s ability to
test the evidence and no standards apply to the State. Yet,
during | ast August’s argunent on the comments to Rule 3.853,
the Attorney Ceneral’s office took the position that the Rule
did arguably prohibit the State from conducting post-
conviction DNA testing:
| think there are two deficiencies to add to

the Rule that would not change the posture of the

Rul e, and that is to ensure that there is no

l[imtation with regard to the State exanm ning DNA

evidence at the point in time in postconviction,
that this Rule does not serve as a bar to that,

http://wfsu. org/gavel 2gavel /transcri pt/01-363_01-1619. htm

This Court did not revise the Rule to include any provision
allowing the State to test evidence.®
In fact, there are valid reasons that post-conviction

DNA testing by the State should not be allowed.’” Such testing

these matters were addressed. And that is the real issue: |Is
the State required to make sonme kind of showing in circuit
court to pursue post-conviction DNA testing?

®vs. Snurkowski’s stated concern that Florida Statute §
925.11 and Rule 3.853 could be construed to prohibit the State
from conducting DNA testing in post-conviction is conveniently
overl ooked in the Response filed herein. Further, the fact
that this Court chose to not address the “deficiencies” cited
by Ms. Snurkowski woul d appear to be a consci ous deci sion by
this Court.

‘Rul e 3.850 requires a novant to plead and prove a
violation of a constitutional right that underni nes confidence
in the trial’s outcone. The defendant bears the burden.
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woul d infringe on a capital post-conviction defendant’s right
to have evidence maintained and preserved. The Statute
specifically places an obligation on the State to maintain and
preserve any evidence subject to DNA testing. The State even
admts that “Plainly, the intent of that provision [requiring
agencies to maintain forensic evidence] is to prevent the

di sposal of evidence to insure that it is available if the

def endant wi shes to seek post-conviction testing.” (Response
at 9)(enphasis in original).® Wthout any basis in the

record, the State first argues that the State’s testing

evi dence does not equate with disposal.® Apparently aware of

Addi tional incul patory evidence gathered by the State is
irrelevant to issues challenging the adequacy of the
adversarial testing that was the trial. Certainly, the State
woul d have a better argument for its own DNA testing if the
def endant has obtained DNA testing and is arguing the results
establish the defendant’s innocence.

8The State would seemto be conceding that the Rule and
the Statute provide a defendant with a protected interest in
preserving evidence which may be subject to DNA testing.
Certainly, such an interest is governed by due process.

‘When making the argument that “testing of evidence [does
not] equate[ ] with disposal,” the State continues “If that
were true, the statute would Ilimt the State’s right to test
evidence initially.” (Response at 9). This is, of course, M.
Bogl e’ s point, once a crimnal defendant is convicted and the
statute’s preservation requirenent kicks in to effect, it does
not permt the State to “initially” test the evidence. So
apparently, if DNA testing constitutes “disposal,” the State
agrees that the testing cannot occur. Yet, on the sanme page
of the Response, the State argues that when it gave “notice of
its intent to conduct additional testing,” M. Bogle was put
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t he weakness in that position, the State al so argues the

i nconsi stent proposition that under the disposal provision in
the Statute, M. Bogle has been notified that the evidence
wll be tested, i.e. disposed of, and he has failed to request
his own testing, thus waiving his interest in the evidence.
However, 8 925.11(4)(c) authorizes “disposal” of the evidence
after notice of the intent to dispose if the defendant does
not respond by sending either a petition for DNA testing “or a
request that the evidence not be destroyed because the
sentenced defendant will be filing the petition before the
time for filing it has expired.” At this point, M. Bogle
does not know whether it is the State’'s position that the
proposed testing would in fact destroy evidence, or it’'s the
State’s position that it will not. Until that is resolved,
surely he has not been given adequate notice and an
opportunity to be heard that conports with due process.

Mor eover, his objection to the testing on the grounds that it
will destroy the evidence and his initiating this action
surely should be adequate to prevent the disposal of the

evi dence.

on notice that “the evidence nay be destroyed.” (Response at
9). Accordingly, his failure to file a petition for DNA
testing “waived any right to conplain” about the disposal of
t he evidence (Response at 9-10).
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To conmport with due process and extinguish a defendant’s
right to access to evidence for DNA testing, Rule 3.853 should
preclude DNA testing without notice to the defendant of what
is to be tested and nay be destroyed.® Therefore, Rule 3.853
and the Statute, by creating a right, would seemto preclude
t he extingui shnment w thout notice. Therefore, there is a

l[imtation on the State’s right to conduct such testing.!

¥'n Ford v. Wainwight, 477 U.S. 399 (1986), in her
concurring opinion, Justice O Connor found that due process
may attach to postconviction proceedings. Justice O Connor
relying on precedent, stated: “‘[l]iberty interests protected
by the Fourteenth Amendnent nmay arise fromtwo sources -- the
Due Process Cl ause and the laws of the States.’” 477 U. S. at
428, (J. O Connor concurring in part, dissenting in
part)(quoting Hewitt v. Helnms, 459 U S. 460, 466 (1983)).
Justice O Connor made clear: “[R]egardless of the procedures
the State deens adequate for determ ning the preconditions to
adverse official action, federal |aw defines the kind of
process a State nmust afford prior to depriving an individua
of a protected liberty or property interest.” Ford, 477 U S.
at 428-429. Thus, the fact that this Court and the Florida
Legi sl ature have provided for a right to DNA testing and the
preservation of evidence for a postconviction defendant, the
State cannot violate the defendant’s right and the due process
whi ch attaches to that right.

1OF course, what the State has al so overl ooked here is
the fact that testable DNA evidence nay have been adm tted
into evidence. Such evidence cannot be tested without
obtaining a court order releasing the evidence. That inposes
an additional limtation on the State’'s ability to conduct DNA
testing of evidence. 1In fact, the nore relevant the evidence,
the nore likely it was introduced into evidence at the
original trial. There is absolutely no reason that the State
shoul d be able to obtain access to such evidence on a basis
not available to the defense. The playing field should be
| evel, and the State should be required to conply with Rule
3. 853.



Ther ef or e,

shoul d be

if the State is to have access to DNA testing, it

required to make the sanme (or parallel) show ng as

t he def endant.

Fl ori

def endant’

da Statute 8§ 925.11 and Rule 3.853 set forth the

s burden that nust be met before post-conviction DNA

testing is authorized. Rule 3.853 states in pertinent part:

Addi ti onal

(b) Contents of the Mdtion. The notion for
postconvi cti on DNA nmust be under oath and nust
i nclude the follow ng:

(1) a statenent of the facts relied on in
support of the notion, including a description of
t he physical evidence containing DNA to be tested
and, if known, the present |ocation or |ast known
| ocati on of the evidence and how it originally was
obt ai ned;

(2) a statenment that the evidence was not
previously tested for DNA, or a statenent that the
results of previous DNA testing were inconclusive
and that subsequent scientific developnments in DNA
testing techniques likely would produce a definitive
result;

(3) a statenent that the novant is innocent and
how the DNA testing requested by the notion wll
exonerate the novant of the crime for which the
nmovant was sentenced . . .;

(4) a statenment that identification of the
movant is a genuinely disputed issue in the case .

(5) a statenment of any other facts relevant to
the noti on;

ly, the circuit court must also determ ne whet her

any evidence exists and whether the results of the test would
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be admi ssible at trial. See Fla. R Crim P. 3.853
(c)(5)(enphasis added); Fla. Stat. 8§ 925.11. Certainly issues
of contam nation, chain of custody and reliability of testing
are all matters that nust be considered by the court.??

The State makes no argunment as to why the State does not
have to satisfy these parallel requirenents before it can
obtain DNA testing. Below, the State’ s position was that it
need not denonstrate cause for the testing. The State argued
that it could do it because it wanted to do it. O course,

t hat has never been the law as to a capital defendant.
Hi storically, he could only get DNA testing if the State
agreed to permt it. See Answer Brief of the State at 25-28,

Gudi nas v. State, FSC Case No. SC00-954. And of course, that

is the reason that the Statute and the Rul e have been adopted,
to change the law in that regard.

The State has not attenpted to argue that it can satisfy
t he burden inposed by the Rule and/or the Statute. The
State’s Response makes clear that the State’s sole notivation
in requesting a blood sanple for testing is to convince this

Court and the circuit court to reject the outcone

2None of these matters were considered by the |ower court
in granting the notion to obtain a blood sanple from M.
Bogle. In fact, it appears that the senmen sanples my no

| onger exist.
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determ native test under which M. Bogle's post-conviction
claims nmust now be judged and adopt a nore stringent prejudice
analysis of his constitutional clains. The State avers:

The State filed its Answer to Defendant Bogle's
Motion on July 16, 2001, agreeing that an
evidentiary hearing is warranted on, anong ot her
things the DNA claim In |light of specific

al | egati ons nmade in defendant Bogle’'s notions for
Post - Convi ction Relief concerning DNA testing, the
State made an Ore Tenus Modtion to the trial court on
June 6, 2001, to have bl ood sanples taken fromthe
def endant for DNA testing of evidence in the instant
case.

(Response at 5) (enphasis added). The State’s assertion that
DNA testing can rebut specific allegations raised by M. Bogle
is specious. M. Bogle' s clains are largely prem sed upon the

di scovery of Brady/G glio violations at trial. At a m ninum

the State failed to disclose a wealth of evidence inpeaching
the forensic case presented by the State, and it appears to
counsel that, in fact, the State knowi ngly presented fal se
evidence. As to the DNA testinony at trial, M. Bogle has
exam ned the FBI's files and discovered that materials in the
file denonstrate that the testinony presented in court was
false and m sleading as to the testing that was conducted and
what the results of the testing were. New DNA testing is
irrel evant as to whether at the tine of the trial the
testimony was false and m sl eadi ng or subject to inpeachnment
by the FBI's own undisclosed files. At issue in M. Bogle's

12



Rul e 3.850 notion is whether M. Bogle's trial was
constitutionally adequate.

M. Bogle has raised clainms regardi ng Brady
vi ol ations and ineffective assistance of counsel.
Specifically, M. Bogle' s Brady claimcontains allegations
that the scientific testing and testinony presented to the
jury that convicted himwas untrue and m sl eading. The State
cannot “fix” the problemthat false testinony and argunment was
presented to the jury by attenpting to generate new evi dence
of guilt.1

In Kyles v. Whitley, 514 U S. 419, 445-446 (1995), the

Suprenme Court discussed the Brady prejudice analysis. The
Court explained: *“The question is not whether the defendant
woul d nore |ikely than not have received a different verdict

with the evidence, but whether in its absence he received a

Bl magi ne the | ogical conclusion of the State’s position
if newtesting inplicated M. Bogle: 1) M. Bogle presents
unrebuttabl e evidence that false and m sl eading test results
and testinony was presented to his capital jury; 2) The State
presents incul patory evidence based on new testing; 3) M.
Bogl e chal |l enges the new testing through his own experts and
tests. Rather than a jury hearing evidence and rendering a
verdi ct about whether M. Bogle is guilty or not guilty, the
State requests that the judge who nust determ ne whether or
not the confidence in M. Bogle s verdict is underm ned, to
conduct a harm ess error analysis by |ooking at new evi dence,
not subjected to a jury, to determ ne that M. Bogle is
guilty. A jury, not a postconviction judge should be the
trier of fact in regard to new testing and what wei ght they
woul d assign such evi dence.

13



fair trial, understood as a trial resulting in a verdict
wort hy of confidence.” |Id at 1566. Simlarly, DNA testing
does not alter the fact that M. Bogle's trial was
constitutionally unsound and that he is entitled to a new
trial. There is no harm ess-error review for constitutional
claims of ineffective assistance of counsel and Brady
viol ations. Kyles, 514 U S. at 1567.

Recently, the Supreme Court rejected the Fourth Circuit
Court of Appeal’s adoption of a nore stringent prejudice
analysis in reviewing an ineffective assistance of counsel

claim Wlliams (Terry) v. Taylor, 529 U. S. 362 (2000). The

Fourth Circuit Court of Appeals determ ned that the Strickl and

prejudi ce analysis which is “outcome determ native” was the
wrong standard under which to analyze an ineffective

assi stance of counsel claim ]d. at 371. The Suprene Court
reversed and rejected the nodified standard for determ ning
prejudice: “[T]he Virginia Supreme Court read our decision in
Lockhart to require a separate inquiry into fundanenta
fairness even when Wllians is able to show that his | awer
was i neffective and that his ineffectiveness probably affected
the outcone of the proceeding.” Id. at 394. Because WIIlians
proved that his counsel’s ineffective performance “probably

af fected the outconme” of his trial, he was entitled to relief,
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even though he may have been guilty of the crime, or his case
may have warranted a death sentence. 14

Under the law, the State is entitled to rebut M. Bogle’'s
claims, but DNA testing cannot assist the State to nmaintain an
unconsti tutional conviction by rebutting clains of prejudicial
error in post-conviction, as the State suggests. (See
Response at 14).' Clearly, the State is attenpting to re-
prosecute M. Bogle in a nore favorabl e procedural posture

than a trial setting and w thout conceding that his conviction

“The prejudice test for Brady violations was |lifted from
the prejudice test for ineffective assistance of counsel
claims. United States v. Bagley, 473 U S. 667 (1985).

BFor exanple, at trial the jury heard testinony from FB
Agent M chael Mal one that the hair matched the pubic hair
standard of the victim The prosecutor, Karen Cox argued to
the jury that the pubic hair match was particularly
incrimnating because it is “not sonething that you just pick
up in a casual encounter.” (R 560). After an independent
revi ew of Agent Mal one by the FBI, M. Bogle has |earned that
the testinony and argunent presented to his capital jury was
fal se. The docunmentation regarding hair analysis illustrates
t hat Agent Mal one conpared the hair found on M. Bogle' s jeans
to the standards obtained fromthe victimand he determ ned
t hat the unknown hair was simlar to the victims head hair,
not her pubic hair as he testified. No one refuted the fact
that M. Bogle and the victimwere in the same vicinity on the
ni ght of the crime or that M. Bogle fornerly lived with the
victimand her sister and was in close contact with the
victim s belongings. Therefore, the fact that the hair
resenbl ed the head hair and not the pubic hair is significant
to M. Bogle’'s Brady/Gglio claim However, the fact that the
hair may be matched to the victimusing mtochondrial DNA
cannot change the fact that M. Bogle s jury heard false
testimony which the prosecutor capitalized on in her closing
argunment to suggest the strength of the State’ s case.
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is unconstitutional.1®

The State m sses the point of Statute 8§ 925.11 and Rul e
3.853. They establish that the defendant has an interest in
the forensic evidence. The defendant has a burden; he nust
show that the requirenments set forth in Rule 3.853 have been
nmet.” The State clains it has no burden and no limtations.?!®
However, the 14th Amendnent carries burdens and limtations
upon the power of the State to extinguish a protected right.
This Court should either: 1) prohibit the State from
conducting testing which nmay extinguish a capital defendant’s
due process right, or 2) require the State to neet the
requirenments set forth in the Rule for petitioners requesting

post-conviction DNA testing. 1In this case, the State has been

%1 n post-conviction, M. Bogle assunes the burden of
proof and has none of the rights which would adhere if he were
given a newtrial, including his right to a speedy trial, his
right to a trial by jury and his right to be presuned
i nnocent .

't is particularly disturbing for the State to announce
that prosecutors in this State have been undertaki ng post-
conviction DNA testing without obtaining a court order under
Rul e 3.853 or even providing notice to the defense. (Response
at 15, fn. 5). This process is apparently being conducted
wi t hout notice to the defense. Such conduct would seemto be
violating due process (notice and opportunity to be heard

before a right is extinguished), if not the Statute and Rul e.

18yet, the State recognized that if “testing of evidence
equates with disposal,” “the statute would limt the State’s
right to test evidence initially.”
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held to be exenpt from showi ng cause for DNA testing. That
was error. The circuit court’s order nmust be vacated, and the
State nust directed to either conduct no testing or to file a
petition in conformty with Rule 3.853.

WHEREFORE, M. Bogle respectfully requests that this
Court vacate the order authorizing the State to extract bl ood
from M. Bogle' s body for purposes of DNA testing.

And, M. Bogle renews his request for oral argunent.
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