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W LLI AM HAROLD KELLEY
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/

PETI TI ON SEEKI NG REVI EW OF NONFI NAL ORDER
I N DEATH PENALTY POSTCONVI CTI ON PROCEEDI NG

Petitioner, WIlliamHarold Kelley (“Kelley”), seeks review
of a nonfinal order entered in a postconviction proceeding
followi ng inposition of the death penalty. Specifically, Kelley
seeks review of a May 26, 2006, order of the Crcuit Court of
the Tenth Judicial Crcuit in and for Hi ghlands County, Florida.
That order denied Kelley's request for discovery on his Fla. R
Crim P. 3.853 Mdtion for DNA Testing. The final hearing on
that notion was recently schedul ed for June 6, 2006.

The court denied Kelley' s request for pre-hearing discovery
even though Kell ey denonstrated good cause for needing it.
Meanwhi | e, the court provided only a few weeks notice of the
June 6 final hearing, leaving insufficient time to prepare.

Only interlocutory review can correct the trial court’s
departure fromthe essential requirenents of |aw and the

resulting material harmto Kelley.



BASI S FOR | NVOKI NG THE JURI SDI CTI ON OF THI S COURT

Kel I ey invokes the jurisdiction of this Court pursuant to
Fla. R App. P. 9.142(b) and Art. V, Sec. 3(b)(3) of the Florida
Constitution. This Court has jurisdiction over interlocutory
di scovery orders issued during capital postconviction

proceedi ngs. Trepal v. State, 754 So. 2d 702 (Fla. 2000).

[1. NAME, DI SPOSITI ON, AND DATES OF ALL PREVI QUS PROCEEDI NGS
RELATI NG TO KELLEY' S CONVI CTI ON AND DEATH SENTENCE

In 1984 Kell ey was convicted of first degree nurder and
sentenced to death. This Court affirnmed his conviction and

sentence in 1986. Kelley v. State, 486 So. 2d 578 (Fla. 1986).

The United States Supreme Court denied certiorari. Kelley v.
Florida, 479 U S. 871 (1986).

On Novenber 20, 1987, Kelley noved to vacate the judgnent
and sentence pursuant to Fla. R Crim P. 3.850. Portions of
the notion were sunmarily denied by the trial court on May 27,
1988. The court held hearings wth respect to the renmai nder of
Kelley’s clains on July 18-19, 1988, and deni ed those cl ains on

August 11, 1988. This Court affirnmed in 1990. Kelley v. State,

569 So. 2d 754 (Fla. 1990).
On April 8, 1991, Kelley filed a petition for wit of
habeas corpus in this Court. This Court denied the petition on

March 12, 1992. Kelley v. Duggar, 597 So. 2d 262 (Fla. 1992).




On Cctober 9, 1992, Kelley petitioned the Southern District
of Florida for federal habeas relief pursuant to 28 U S.C. §

2254, Kelley v. Singletary, 222 F. Supp. 2d 1357 (S.D. Fl a.

2002). Eight years later, on August 31, 2000, the district
court summarily denied sone of Kelley's habeas clainms and
deferred consideration of the others pending a determ nation

whet her an evidentiary hearing was required. See Kelley v.

Sec’y for the Dep’t of Corr., 377 F.2d 1317 (11th Cr. 2004).

On Novenber 22, 2000, the Southern District ordered evidentiary
hearings on the outstanding i ssues presented by the petition.
See id.

After the hearings, on Septenber 19, 2002, the Southern
District granted habeas relief, reversed the conviction, and
ordered new trial based on significant Brady violations. Kelley

v. Singletary, 222 F. Supp. 2d at 1367. The court again granted

f ederal habeas relief on Decenber 30, 2002, because of

i neffective assistance of counsel. Kelley v. Singletary, 238 F

Supp. 2d 1325 (S.D. 2002).
On July 23, 2004, the Eleventh Circuit reversed and

reinstated Kelley's conviction. Kelley v. Sec’'y for the Dep’'t

of Corr., 377 F.2d at 1333. The United States Suprene Court

denied certiorari. Kelley v. Crosby, 125 S. C. 2962 (2002).

On January 17, 2006, pursuant to Fla. R Cim P. 3.853,

Kell ey requested the trial court to authorize postconviction DNA



testing of physical evidence collected by | aw enforcenent in
connection with the crine for which he was convicted. App. A
On May 12, 2006, the trial court scheduled a final evidentiary
hearing for June 6, 2006. That schedul ed proceedi ng, w t hout
di scovery and adequate notice, is the subject of this
interlocutory appeal.
[11. FACTS UPON WHI CH KELLEY RELI ES

In his Motion for DNA Testing, Kelley described specific
items of physical evidence that he believes still exist that may
contai n DNA capabl e of proving his innocence. That notion
affirmati vely requested, anong other things, pre-hearing
di scovery to |l ocate the DNA evi dence he seeks to test. App. A

The State’s response contended Kelley failed to denonstrate
t he exi stence of physical evidence that nay contain DNA that
m ght exonerate him App. B. The State asserted the evidence
had been |ost or destroyed years ago. |d. The State, however,
of fered no evidence or description of its efforts, if any, to
determ ne whet her the evidence in fact no | onger exists.

Kell ey thereafter requested that the court order a

prelimnary hearing during which the parties could present ora

argunment on certain “threshold issues that [had to] be addressed

before a full evidentiary hearing [could] be held.” App. C

One threshold i ssue was whet her Kelley was entitled to di scovery



regardi ng the existence and | ocation of the physical evidence.
| d.

On April 19, 2006, the trial court entered an interim order

setting this matter for “prelimnary hearing” on June 6, 2006,

“regardi ng whet her evidence exists and renai ns avail abl e for DNA
testing.” App. D. The court did not otherwi se address Kelley’'s
request to conduct discovery prior to a full evidentiary
hearing. The trial court, however, specifically declared that
it was not then ruling on the nmerits of the request for pre-
heari ng di scovery. Id.

Then cane the order that led to this appeal. The State
noved to continue the June 6 hearing because Victoria Aval on,
the Assistant State Attorney assigned to this case, would be in
a two-week trial in the Ninth Crcuit Court. App. EE At a My
10, 2006, tel ephonic status conference to address that request,
the court sua sponte stated that the June 6 hearing would be a

two-day final evidentiary hearing. This hearing, the court

stated, would include the presentation of w tnesses and evi dence
on the nmerits of Kelley' s Mdtion for Post-Conviction DNA Testing
and, specifically, the existence of the DNA evidence to be
tested. The court further advised that it had nmade arrangenents
t hrough Chief Judge Herring of the Ninth Circuit Court to make

Ms. Aval on avail able for the June 6 evidentiary hearing.



The court thus orally denied the State’s request for
continuance. More inportantly, the court for the first tine
instructed the parties to be avail able on June 6-7, 2006, for a

final evidentiary hearing. The final hearing was to be held

even though Kelley had not obtained the requested di scovery.

The trial court reduced its oral rulings to witing by
entering two orders on May 12. App. F, G The first order
deni ed the notion for continuance and “deni ed” the prelimnary
hearing. App. F. The second order recognized that the court
had originally set a prelimnary hearing but, after sua sponte
reconsi deration, was setting this case for a full evidentiary
heari ng on June 6-7. App. G

Kelley filed an energency notion requesting that the court
reconsi der its discovery ruling and continue the final
evidentiary hearing. App. H Kelley pointed out that he had

requested only a prelimnary hearing, the court’s April 19 order

had specifically stated the June 6 hearing was a “prelimnary

hearing,” and neither party had yet requested a full evidentiary
hearing. The April 19 order had nade no reference to the
presentation of testinony or other evidence, nor had it set
deadl i nes or otherw se set forth standards that would normally

be included in an order setting a final, full evidentiary

heari ng.



Kelley informed the court that he could not have reasonably
understood that the court was contenplating that the June 6
heari ng would be a final, two-day evidentiary hearing. Kelley
al so inforned that court that, based upon conversations with the
Assistant State Attorney, the State had not understood that the
June 6 hearing would be a final one. 1d.

Kel | ey’ s Emergency Modtion further pointed out that the
April 19 order expressly acknow edged that Kelley had requested

oral argunment on certain prelimnary matters requiring

resolution before a full evidentiary hearing could be held.
Chi ef anong the unresolved i ssues was Kelley’'s pendi ng request

to conduct pre-hearing discovery concerning the whereabouts of

t he physical evidence. 1d.

On May 26, 2006, the court held a tel ephonic hearing on
Kel l ey’ s Emergency Motion, and denied it. Kelley filed this
appeal . App. |
V. ARGUMENT

A. The trial court’s order departs fromthe essenti al
requi renents of | aw.

A prisoner’s right to DNA testing to scientifically and
di spositively establish innocence is of paranmount inportance.
DNA testing “offers a uni que opportunity to lend credibility and

certainty to a case for guilt or innocence.” 1n re Amendnent to

Fla. Rule of Ctim Proc. Creating Rule 3.853, 807 So. 2d 633,




636 (Anstead, J., concurring in part and dissenting in part).

Recogni zing the inportance and uni que nature of such
evi dence, in 2001 the Legislature created a substantive
statutory right to postconviction DNA testing. 8 925.11, Fla.
Stat. That statute grants those who have been convicted of a
crinme and sentenced by a court the right to DNA testing and
prohi bits governnental entities from destroying any DNA evi dence
t hat coul d exonerate an innocent defendant. 1d. In the context
of death penalty cases -- the nost serious type of case -- the
governnental entity cannot destroy DNA evidence until 60 days
after execution of the death sentence. 1d.

A decision by a postconviction court that DNA evi dence does
or does not exist for testing is a factual finding that usually

i nvol ves an evidentiary hearing. Thonpson v. State, 922 So. 2d

383 (Fla. 2d DCA 2006). The availability of discovery prior to
this evidentiary hearing is a vital conponent to a convicted
defendant’s ability to take full advantage of his or her right
to DNA testing. Stated sinply, denying a convicted def endant
the ability to determ ne through di scovery whet her DNA evi dence
exists and the location of that evidence effectively nullifies
that person’s right to DNA testing.

Because of the unique ability of DNA evidence to exonerate
convi cted defendants, the need for discovery into the existence

of such evidence is even greater than in the usual rule 3.850



post convi ction proceeding. |In nost 3.850 cases the grounds for
postconviction relief appear on the face of the record. State
v. Lewis, 656 So. 2d 1248, 1250 (Fla. 1995). 1In contrast, the
| ocation of the DNA evidence sought to be tested is often
unknown. Fla. R Crim P. 3.853(b) (recognizing that |ocation
of DNA evidence may be unknown).

“Especially in the nost serious cases, |aw enforcenent
actually has an interest in preserving [DNA] evidence until the
i nmate has served his or her sentence to conpletion. This is so
because there is always the possibility a case could cone back
for are-trial on some issue.” Fla. S. Comm on Crim Just.,
CS/ CS/ SB 44 (2004) Staff Analysis 3-4 (Jan. 22, 2004).

Di scovery is therefore necessary to determ ne the existence and
| ocati on of DNA evidence so that the nmerits of the notion may be
properly deci ded.

This Court has held that pre-hearing discovery in
post convi ction cases should be permtted where the notion sets
forth good reason for needing the discovery. Lews, 656 So. 2d
at 1249-50. Upon that showing, the trial court may all ow
limted discovery into matters that are rel evant and materi al .

ld. (quoting Davis v. State, 624 So. 2d 282, 284 (Fla. 3d DCA

1993)). This standard has been applied in rule 3.853 DNA cases.

See Spaziano v. State, 879 So. 2d 51 (Fla. 5th DCA 2004).




Kel | ey denonstrated good cause for discovery prior to the
evidentiary hearing. App. A Wiile sone evidence was destroyed
several years ago, |aboratory reports by the fornmer Florida
Sheriffs Bureau Crinme Laboratory who investigated the crine
descri bed an abundance of other physical evidence gathered at
the crime scene. Indeed, Kelley' s Mdtion for DNA testing
descri bed 30 pieces of evidence of which he hinself is aware
that could contain DNA that proves his innocence -- physical
evi dence for which there has never been an accounting by the
State. 1d.; App. B.

Moreover, as Kelley pointed out in his notion, the only
evi dence agai nst himwas both circunstantial and inconsistent.
The identity of the person(s) who nurdered M. Maxcy has al ways
been a genuinely disputed issue. App. A Kelley was convicted
as a second assailant in the nmurder. |In fact, during Kelley's
federal habeas proceeding, strong evidence cane to |ight
suggesting that an original suspect in the crine may have been
the second assailant -- not Kelley. App. A The State
nonet hel ess has failed to conduct DNA testing on that suspect.

Pre-hearing discovery should be granted in postconviction
DNA cases where (1) the defendant has reason to believe that
physi cal evidence exists that could prove his innocence, (2) the
State represents that the evidence has been destroyed, (3) the

court cannot discern fromthe record what efforts, if any, the

10



custodi ans enployed to find the evidence, and (4) the record
does not contain docunents conclusively establishing the
destruction of the evidence. Spaziano, 879 So. 2d at 54-55.
Al'l of these factors are present here.

Kell ey has set forth conpelling reasons to believe that
physi cal evidence exists that has never been tested for DNA and
whi ch coul d denonstrate that Kelley is innocent. App. A The
State asserted below, in only a conclusory manner, that the
evi dence had been destroyed and, even if not all of it was
destroyed, the State is unable to find it. App. B. Kelley
needs to test those conclusory assertions. He needs pre-hearing
di scovery to determ ne whet her the evidence still exists, where
it is, and what investigation the State has nade in that regard.
O herwi se, he will be confronted for the first tinme at the
hearing with whatever evidence the State chooses to present in
support of its position that no evidence exists. See id.

For exanple, the State has identified its witnesses for the
evidentiary hearing. App. J. Those witnesses appear to be
current evidence custodians fromvarious state agencies
identified in Kelley’s Mtion for DNA Testing. [1d. As current
cust odi ans, these witnesses |likely have no personal know edge
concerning the handling and disposition of the evidence Kelley
seeks to have tested. They may, however, have know edge t hat

could lead to discovery of such evidence.

11



Kell ey should be permtted to depose these cust odi ans
before the evidentiary hearing so that he can, at the very
| east, identify, depose, and subpoena for hearing the prior
cust odi ans of the evidence from(a) 1966 when the evi dence was
collected, (b) 1976 when sone of the evidence was supposedly
destroyed, and (c) 1984 when Kelley was tried and convi ct ed.
Kel I ey should not be required to discover through these
witnesses only at his final evidentiary hearing that other
i ndi vi dual s exi st who have know edge regarding this evidence --
a time by which he would be foreclosed from questioning these
i ndi vi dual s and devel opi ng and presenting rel evant evidence.

In short, the trial court’s ruling effectively deprives
Kelley of his statutory right to DNA testing. The pre-hearing
di scovery requested by Kelley is materially relevant to the
central issues in this case, and discovery is crucial to his
ability to prepare adequately for the full evidentiary hearing.

In addition, the court scheduled the final hearing within a
few weeks of noticing it. The court wholly failed to provide
sufficient notice to Kelley that the hearing would be both final

and evidentiary in nature, as opposed to a true “prelimnary”

heari ng as expressly stated in the court’s earlier order.
Nei ther the State nor Kelley had requested the case be set
for an evidentiary hearing before the prelimnary issues

presented in Kelley' s Mtion were resolved, including Kelley’s

12



request for pre-hearing discovery. It was reasonable to presune
that the “prelimnary hearing” as | abeled by the court was just
that -- a hearing on the prelimnary issues to be determ ned
prior to a final evidentiary hearing on the merits.

By denying Kelley' s request for pre-hearing discovery and
requiring Kelley to go to a full evidentiary hearing wthout
sufficient notice or adequate tinme to prepare, the trial court

departed fromthe essential requirenments of law. See May v.

State, 623 So. 2d 601 (Fla. 2d DCA 2001) (finding denial of due
process by failing to give defendant proper notice of hearing or

adequate tinme to prepare defense); Knapp v. State, 370 So. 2d 38

(Fla. 3d DCA 1979) (sane). Under this Court’s precedent,
limted discovery should be permtted upon a show ng of good
cause. Kelley has shown good cause. The trial court’s ruling
denyi ng di scovery effectively deprives Kelley of his statutory
right to DNA testing.

B. The trial court’s order causes material injury for
which there is no adequate renmedy on appeal .

The trial court’s ruling creates material injury that
cannot be adequately renedi ed on appeal. During the final
evidentiary hearing on the merits of his notion, Kelley will be
requi red to denonstrate:

(1) whether evidence that may contain DNA exists;

(2) whether the results of DNA testing of that evidence

likely would be adm ssible at trial and whether there

13



exists reliable proof to establish that the evidence
containing the tested DNA is authentic and woul d be
adm ssible at a future hearing; and

(3) whether there is a reasonable probability that he

woul d have been acquitted or would have received a
| esser sentence if the DNA had been adnmitted at trial.
Fla. R Cim P. 3.853(c)(5).

Wt hout discovery to determ ne the existence and | ocation

of the DNA evidence, Kelley cannot establish the foregoing and
his notion will be denied, thereby depriving himof his right to
prove his innocence. For this, no renedy exists on appeal.
Evi dence nay be inadvertently destroyed or disposed of in the
interim wtnesses may die or otherw se disappear, and Kell ey
coul d be prevented from presenting the best evidence avail abl e
in support of his Mtion.

While ordinarily material harm does not result fromthe
deni al of discovery, it has been found when the discovery is

crucial to the adequate preparation of the petitioner’s case.

Carroll Contracting, Inc. v. Edwards, 528 So. 2d 951 (Fla. 5th

DCA 1988) (finding material injury fromdenial of discovery
where there was no substitute for evidence sought). This
material injury cannot be renedi ed on appeal “since there would
be no practical way to determ ne after judgnment” what the

evi dence woul d have been and how it would have affected the

result. Travelers Indemity Co. v. Hll, 388 So. 2d 648 (Fl a.

5th DCA 1980) (finding material injury related to denial of

14



di scovery “since there would be no practical way to determ ne
after judgnent” what the evidence woul d have been and how it

woul d have affected the result); Colonial Penn Ins. Co. v.

Blair, 380 So. 2d 1305 (Fla. 5th DCA 1980) (sane).!

This principle is even nore conpelling in cases such as
this, which involve the potential exoneration of a defendant and
the defendant’s statutory right to DNA testing. Unless Kelley
can di scover what evidence exists and where it is |ocated, that
evi dence cannot be made part of the record supporting his
nmotion. Such injury cannot be renedi ed on appeal because there
woul d be no practical way for this Court to determ ne after
j udgnment what evi dence m ght have been elicited with proper
di scovery and how it woul d have affected the outcone.

The very deprivation of Kelley s statutory right to DNA
testing itself constitutes a material injury that cannot be
remedi ed on appeal. Under section 925.11, Fla. Stat. and rule
3.853, convicted defendants should be given a fair opportunity
to denonstrate their innocence through DNA testing by being
permtted to di scover the existence and | ocati on of DNA evi dence

prior to their evidentiary hearing. The renedies afforded by

! Because postconviction proceedings are considered civil in
nature and collateral to the crimnal prosecution that resulted
in the conviction, courts may | ook to cases addressing the civil
application of this rule. See Rozier v. State, 603 So. 2d 120,
121 (Fla. 5th DCA 1992) (citing State v. Wite, 470 So. 2d 1377,
1378 (Fla. 1985)).

15



the statute and rule woul d be rendered neani ngless if defendants
are not permtted to engage in discovery on the ultimte factual
guestions prior to actually engaging in the final hearing.

Mor eover, every day that goes by without a step towards
determning the |ocation of the physical evidence in this case
risks the loss or destruction of the evidence. Providing Kelley
the opportunity to fully present his case on the nerits with
adequate notice and tinme to prepare |lessens the risk that he
wi || be unable to recover the evidence.

Finally, as this Court is keenly aware, Kelley is a
pri soner who has been serving a death sentence that he maintains
was i nproperly inposed. Each additional day that he serves an
illegal sentence in prison causes unspeakable injury to himthat
cannot be renedied. Indeed, Kelley is in imedi ate danger of
havi ng a death warrant issued against him The Governor’s
General Counsel has already advised that Kelley's case is under
review for issuance of a death warrant. App. K

Based on that representation, it is reasonable to believe
that a death warrant nmay be issued as early as (1) the U S.
Suprene Court decides the Carence H Il case (which was orally
argued several weeks ago), and (2) all of Kelley' s pending
litigation ends (which may be as early as June 7). The
inposition of a death warrant on a potentially innocent capital

def endant that has been denied his statutory right to DNA

16



testing and not had the chance to adequately prove his innocence
is the worst kind of irreparable harm

To fully benefit fromhis substantive right to DNA testing,
Kel |l ey should be permtted appropriate discovery into the
exi stence and | ocation of physical evidence. By ruling to the
contrary, the trial court departed fromthe essentia
requi rements of law, deprived Kelley of the benefit of his
statutory right, and caused material injury that cannot be
renedi ed on appeal
V. NATURE OF RELI EF SOQUGHT

Kell ey respectfully requests that this Court quash (1) the
trial court’s order denying his request for pre-hearing
di scovery and (2) the court’s order setting a full, evidentiary
hearing for June 6-7, 2006. Kelley requests that this Court
hol d that Kelley be allowed to conduct pre-hearing discovery

prior to a final evidentiary hearing on his notion.
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Sr. Assistant Attorney General
3507 E. Frontage Rd., Suite 200
Tanpa, FL 33607-7013
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