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STANDARD OF REVI EW

The standard of reviewin this cause i s de novo. The order
under appeal was one granting summary judgnent, which is

consi dered de novo on appeal. Vol usia County v. Aberdeen at

O nond Beach, L.P., 760 So.2d 126 (Fla. 2000).

Further, the question subject to review is the proper

application of the law. Belcher v. Kier, 558 So.2d 1039 (Fl a.

2d DCA 1990).
STATEMENT OF FACTS AND CASE

Ref erences to the appendix to this brief will be represented
by the synmbol “A”.

The pertinent entities are:

(a) WLLIAM R KELLY, SR (Kelly), who is the Petitioner
in the trial court, appellee in the court below, and sole heir

of the decedent.

(b) ALVARADO KELLY (the Decedent), who was adjudi cated an
i nconpetent in Florida, which order (A2) remained in effect from
1960 until his dem se in 2002 (A4).

(c) SARAH D. CUEVAS (Cuevas), who is the Respondent in the
trial court and appellant in the court bel ow

(d) CITY BANK AND TRUST COMPANY OF ST. PETERSBURG whi ch was
appoi nted Guardian of the decedent’s property. Decedent’ s
assets were held in a guardianship account in Hillsborough

County, Florida.



The caption in the District Court of Appeal decision
reflects the appellant below is “Sarah Cuevas, as personal
representative of the estate of Alvarado Kelly.” However, the
trial court proceedi ngs concerned Sarah Cuevas in her individual
capacity, as did the notice of appeal.

Cuevas petitioned a M ssissippi court to admt to probate
a purported will, which left the decedent’s entire estate to
her. That petition was not served on Kelly. (A2)

Kelly then filed a petition for intestate adm nistration in
Florida. Certified nmail notice was served on Cuevas (A2) and
she personally appeared in the Florida proceedi ngs. (A3)

Subsequently, Cuevas filed a further petitionin M ssissippi
to admt the will to probate, which was served on Kelly in the

State of Florida. Kelly did not respond to that petition and

did not participate in the M ssissippi proceeding. The
M ssi ssippi court then admtted the decedent’s will to probate.
(A3)

The District Court of Appeal decision does not reflect that
Kelly was never served with process within the jurisdictional
limts of M ssissippi. The court declined to clarify the
decision in that regard. However, the record on appeal
reflects, wthout dispute, that Kelly was never served with
process in M ssissippi.

The trial court granted Kelly’s nmotion for sumary j udgnent
and found the decedent’s domicile remined in Florida, because

no order had been entered in the guardianship permtting a



change of the decedent’s domicile. (A4) The trial court further
found the Florida court possessed jurisdiction over the
decedent’s assets held by the Florida appointed guardian. (A4)

The District Court of Appeal expressly construed Article IV,
Section 1, of the United States Constitution, by holding that
Kelly was bound by the M ssissippi order, notw thstandi ng that
Kelly was never served in M ssissippi and did not participate in
the M ssissippi proceedings. (A7) The Court further held that
M ssi ssippi had jurisdiction over the decedent’s property held
in a Florida guardi anship account and the right to determ ne the
di stribution of that property. (A8)

SUMVARY OF ARGUMENT

The issue in this cause is whether a foreign probate
judgnment determning domcile is entitled to full faith and
credit, when the foreign court had:

(a) No in personam jurisdiction over a respondent, and

(b) The decedent was a Florida adjudicated inconpetent
whose assets are held in Florida by a Florida appointed
guar di an.

It is submtted that the i ssue of domcile and jurisdiction
over the res may be raised by a party who is not subject to in
personamjurisdiction of a foreign court, at his choice, either
in the state where the action is filed, in which event he is
bound by that court’s determ nation, or as an original matter de

novo in the subsequent state.



The common thread in the reported cases concerning whet her
an order of a foreign court determ ning domcile and di sposition
of property is conclusive in Florida rests on:

(a) Whether the foreign court had in personamjurisdiction,
and if it did not,

(b) Didthe contestant actively appear in the foreign court
and litigate the issue of domcile on the nerits, and

(c) Did the foreign court have jurisdiction over the
decedent’ s assets?

The question and issues in this cause are significant in
determning the rights of Florida residents.

JURI SDI CTI ON ARGUMENT

This is a proceeding by Kelly requesting the Suprenme Court
to invoke its discretionary jurisdiction under Florida Rul es of
Appel | ate Procedure 9.030(a)(2)(A)(ii), to review a deci sion of
the District Court of Appeal, Second District of Florida, dated
March 26, 2004, which was rendered May 4, 2004, upon denial of
timely nmotion for rehearing.

Timely petition to invoke the discretionary jurisdiction of
the Suprene Court was filed on May 17, 2004, on the ground the
deci si on expressly construes the full faith and credit clause

under Article |V, Section 1, of the United States Constitution.

| SSUE 1



A respondent who is not subject to in personamjurisdiction
of a foreign court and does not participate in the foreign court
proceedi ngs i s not barred under the full faith and credit cl ause
and has the right to litigate a determ nation of domcile and
jurisdiction by a foreign court in Florida.

There appears to be no prior Florida cases considering the
gquestion of giving full faith and credit to a foreign probate
proceedi ng determ ning domcile, in which the Florida litigant
was not subject to in personamjurisdiction of the foreign court
and elected not to appear or participate in the foreign
proceedi ng, after being served outside the jurisdictional limts
of the foreign court.

Whi |l e there are cases whi ch speak of application of the full
faith and credit clause when the respondent has been given
“notice and opportunity to be heard,” such cases uniformy
i nvol ve factual situations in which the respondent had actively
participated in the foreign proceeding. The cases cited in the
District Court of Appeal decision on this issue all involve
active participation by the contesting party in the foreign
jurisdiction.

Ot her cases support the proposition that one who is not
subject to in personam jurisdiction is not bound by a
determ nation of domcile or distribution of Florida property
entered by a foreign state.

In MIller v. Nelson, 35 So.2d 288 (Fla. 1948), ancillary

proceedings were filed in Florida after the | egatees were served
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with notice of California domciliary proceedings. One of the
guestions submtted was whether the | egatees were estopped to
apply for domciliary probate of the will in Florida, which the
Court answered in the negative. The dispute becanme a federa
one involving the contrary and irreconcilable findings of

domcile by the two state Courts. In Nelsonv. Mller, 201 F.2d

277 (9h Fed. Cir. 1952), the Court held that each state could
stand on its own findings of domcile and apply its law to al
property situated within the respective states.

The di stinction concerning in personam versus constructive
service in determ ning i ssues of domcile is denonstrated by the

contrasting deci sions in Haddock v. Haddock, 201 U.S. 562 (1906)

and Davis v. Davis, 305 U.S. 32 (1938), both of which involved

the dom cil e issue.

I n Haddock, the respondent was served by constructive

service and did not appear or participate in a foreign court
proceedi ng determ ning domcile. The Court held the foreign
court decree was not entitled to full faith and credit.

Conversely, in Davis, the respondent was served in her hone

state, but elected to appear and participate in the foreign

state proceeding. The Court held that by litigating the issue
of domicile in the foreign state, the respondent was bound by
the foreign state’ s deterni nation.

VWil e Haddock and Davis were cases in which the subject
matter was a marital relationship, the principal appears equally

applicable when the subject matter involves probate. In both



situations, the respective state courts had subject matter
jurisdiction to adjudicate the type of case, but the exercise of
that jurisdiction was dependent wupon a determnation of
dom ci |l e.

It would also appear that the Mssissippi order is in
contravention of the public policy of the State of Florida
whi ch provides the domicile of an inconpetent may be changed
only by order of court. Florida Statute 8§ 744.10 (1959),

744.2025 (2000), 744.524 (2000), In re Estate of Phillips, 190

So.2d 15 (Fla. 4t" DCA 1966).
| SSUE 2

The M ssi ssippi probate court had no jurisdiction entitled
to full faith and credit over the assets of the decedent held in
Fl orida by a guardian of the property.

It has been held that a finding of domicile in a foreign
state is irrelevant when the rem involved is Florida real
property, even if the contestant had previously contested the
decedent’s domcile in the foreign state and | ost. To that
extent, a foreign probate court proceeding is not entitled to

full faith and credit in Florida. In re Estate of Roberg, 396

So.2d 235 (Fla. 2d DCA 1981). There is no reason why the sane
effect should not be given to other Florida assets of a decedent
whi ch are uniquely under the direct control and supervision of
a Florida guardianship court. “Property” is defined as both

real and personal property, Florida Statute 8§ 731.201(28)(2000).



In the present case, the District Court of Appeal held that
the decedent’s Florida assets were sinply intangible persona
property subject to the jurisdiction of the M ssissippi probate
court proceedi ngs, based upon its determ nation of domcile.

It would seem that Court appointnment of a guardian of
property is analogous to court appointnment of a receiver, both
of whom are accountable to the Court.

In Wbod v. Provident Trust Co. O Phil adel phia, 152 So. 186

(Fla. 1934), the Court considered a receiver’s adm ni stration of
recei vership assets and st at ed:
“The controversy here relates to a distribution

of property in custody of the Court.” (Page 191)
(enphasi s added)

Whil e a guardian or receiver nmay be in possession of the
property, the custody of that property is in the Florida Court
and is uniquely a Florida asset over which the Court should have
the same exclusive authority and jurisdiction as is applicable
to Florida real estate.

Further, the legislature has declared that the Laws of
Fl orida govern all aspects of a Florida fiduciary account.

Florida Statute 8§ 655.55(1) provides:

“(1) The law of this state, excluding its |aw
regarding comty and conflict of |aws, governs

all aspects, including without limtation the
validity and effect, of any deposit account .
in this state . . . regardless of any provision

of any law of the jurisdiction of the residence,
| ocation, or domcile of such other party,
whet her or not such deposit account bears any
other relation to this state. . .~



“Deposit account” is defined under Florida Statute 8§

655.55(3)(b) to include a custodial or fiduciary account. A
guardi anship account is clearly a fiduciary account.

It is respectfully submtted the District Court of Appea
erred in determ ning the M ssissippi Court had jurisdiction over
the assets in Florida which were held by a guardi an of property
in a fiduciary account and subject to the exclusive control and
supervision of the Florida court. The full faith and credit
clause i s inapplicable when a foreign court attenpts to exercise
jurisdiction over such assets.

CONCLUSI ON

The ruling of the District Court of Appeal places an
unr easonabl e and unjustified burden on the citizens of Florida,
by conpelling Florida citizens, who are not subject to in
personam jurisdiction, to appear in foreign jurisdictions to
protect their interests in assets |ocated solely in Florida
The full faith and credit clause does not require a foreign
order be given extraterritorial effect upon assets located in
Fl ori da, or upon a respondent who was not subject to in personam
jurisdiction, did not participate in the foreign proceedings,
and the foreign court’s determnation of domcile and
jurisdiction was never fully and fairly litigated in the foreign

state.

Respectfully subm tted,
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