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REPLY TO STATEMENT OF THE CASE AND FACTS

To the extent that the statenment of the case and facts
contained in MIIls' brief contains various criticisns and

editorial coments directed toward the prior opinions of this

Court, such assertions, whi ch concern | ong- concl uded
proceedi ngs, are inappropriate and nmere surplusage. For
purposes of this brief, it is sufficient to state that the

Tedder, Keen, and Apprendi issues are no |onger viable.

To the extent that discussion of the facts fromthe guilt
phase of MIIls’ capital trial is necessary, the evidence can be
summari zed as follows:

The .410-gauge shotgun used to nurder Janes Wight in his
Sanford, Florida honme was in the possession, custody, and
control of the defendant, Gegory MIlls. Sylvester Davis
descri bed how MII|s renoved the shotgun, and shells for it, from
their place of storage in the house that he shared with MIls
(R100). Davis identified the shotgun that MIls took out of
their house as the one that was shown to be the nurder weapon.
(R103). Likew se, Vincent Ashley identified the shotgun that was
shown to be the nmurder weapon as the one that was used in the
burglary of the victims home. (R258).

Firearm and toolmrk exam nation established that the

shot gun waddi ng recovered at the victims residence was fired



fromthe shotgun identified by Davis and Ashley as the shotgun
they saw in MIIls" possession. (R232).! Moreover, the spent
shell found at the nmurder scene was fired fromthe sane weapon.
(R238) .

Vi ncent Ashl ey descri bed how he hel d t he shotgun while MIIs
clinbed into the victim s hone and then handed the weapon in to
MIlls. (R247). Ashley also described how he then entered the
house; how he I eft quickly when he saw the victimgetting out of
bed; and how he heard a gunshot while he was outside of the
house. (R248-49).

Syl vester Davis described how MIls told himthat he had
“shot sone cracker,” thrown the gun in sone bushes and needed to
go back and wi pe the fingerprints off of it, and how MIIls and
Ashl ey had entered the house with MIIs in possession of the
shotgun. (R105-106). MIlls also told Davis that he (MIIs)
shoul d have shot Ashley, but that the victim cane through the
door with sonmething dark in his hands, so he shot the victim
(R107).2 MIlls told Davis he was going to call his sister to go

pi ck up the gun from where he had thrown it. (R109). Davis did

Thi s mat chi ng was possi bl e because the front sight screw on
the shotgun protrudes slightly into the barrel of the weapon,
causing a distinctive mark to be scored into the waddi ng when
the weapon is fired. (R233).

M. Wight's widowtestified that the victimhad arthritis
and wore dark-colored knit gloves all the time. (R8).

2



not see Ashley after the nurder until two or three weeks prior
to trial, when he saw himin the courthouse where they both had
crimnal court appearances. (R116). He did not discuss the
shooting with Ashley. (R117).

In addition to this direct testinmony, MIls is tied to the
shooting of Janes Wight by the gunshot residue found on his
hands. (R384). The |l evel of antinony present is consistent with
MI1ls having discharged a firearm?® No antinmony was found on
Ashl ey’ s hands. (R304). Further, MIlls and Ashley were the only
people found riding bicycles in the area of the nurder at the
time of its conm ssion -- Ashley was in the area (R29-30), and
MIls and his bicycle were found at the hospital (R44-45; 167-
68) . The Wight residence is two-tenths of a nmle from the
hospital where MIls was found. (R168-169). Sanford Police
Depart nent Patrol man Hasson rode MIIs’ bicycle fromthe Wi ght
residence to MI1ls’ residence. (R322). Detective Reynolds tined
this ride to take approximately 4 to 6 m nutes. (R328-329).
Patr ol man Hasson al so rode the bicycle fromMIIls’ house to the
hospital. (R324). Detective Reynolds timed this ride to take
approximately 6 m nutes. (R329-330).

G oria Robinson is the City of Sanford enpl oyee who found

3The gunshot resi due swabbi ngs were taken 2 hours after the
mur der. (R385).



t he nurder weapon on May 25, 1979. (R75-77). Wile she was at the
pl ace where she found the weapon (Eighth and Mellonville), Ms.
Robi nson saw a vehicle with the initials “VM on the side pass
by. (R82). “VM is Vivian MIls, who is MIIs' sister; on My
25, 1979, she rode past G oria Robinson’s |location in a vehicle
having the initials “VM on its side. (R176-177). Melvin Stal ey
is Vivian MIIs’ boyfriend and was with her at that tine.
(R183). He also saw G oria Robinson, and verified that the car,
which belonged to him had “VM on the side. (R183). The
| ocation was around Eighth and Mellonville. (R184). This
testinmony is consistent with MIIls’ statement to Davis that he
was going to get his sister to pick up the weapon from where he
had di sposed of it. (R109).

Ashl ey and Davis were cross-exam ned at |ength about the
di sm ssal of various crimnal charges that followed after they

cane forward with information about this offense. (Rl22; 266-

79).
ARGUMENT
CLAI M |
IN REPLY TO M LLS ARGUMENT THAT THE LOWER COURT DI D NOT
ABUSE | TS DI SCRETI ON | N GRANTI NG RELI EF ON THE
“ ANDERSON’ CLAI M
On pages 20-45 of his answer brief, MIIls argues that the
trial court has “absolute discretion” wth respect to



determ nations concerning the <credibility of wtnesses.
However, throughout that discussion, MIIls never acknow edges
that two of the three versions of events related by Anderson
were proven to be fal se by unrefuted, and unrefutable, evidence.
Moreover, as the state discussed inits Initial Brief, the | ower
court nerely stated that the remaining Ashley/Anderson
“statenment” “m ght have taken place.” (R287). A “possibility”
that the conversation occurred, when juxtaposed against two
outright lies, establishes an abuse of discretion when that
“possibility” is used to grant relief in the face of evidence,
which the lower court ignored, that is consistent wth, and
i ndependently corroborative of, Ashley’'s trial testinony.
Moreover, in his brief, MIls states that in order to find
an abuse of discretion with respect to the granting of sentence
stage relief, this Court would have to find that the | ower court
exercised its “judicial responsibility” in an “unreasonable,
unconsci onable, and arbitrary action taken wthout proper
consideration of facts and law pertaining to the nmatters
submtted.” VWien MIIs’ own definition of abuse of discretion
is applied to the facts of this case, it is readily apparent
that that is exactly what the lower court did. It was an abuse
of discretion to grant relief based upon the “possibility” that

a conversation “m ght” have occurred, especially when the sane



wi t ness had al so related two other conversations that coul d not
have taken place. The [ower court should be reversed.

The |l ower court ignored, inits “newy discovered evidence
analysis,” that MIls was present at the scene of the nurder
(under the Anderson version), and was aware of the “facts”
rel ated by Anderson. The record in this case clearly indicates
that MIIs was well aware of Ashley (after all, MIIls told Davis
he shoul d have shot Ashley), and it makes no sense what soever to
assert that any testinmony about Ashley’s involvenent is “newy
di scovered evidence.” Occhicone v. State, 768 So. 2d 1037, 1041
(Fla. 2000).4 Moreover, in addition to ignoring the fact that
Ashl ey was known to M I I s because, under the nost recent version
of events, both of themwere present at the scene of the nurder,
the | ower court wholly ignored the fact, as does MIIls, that the
present theory and the Anderson “version” are wholly
inconsistent with MIIs" guilt phase testinony, which was that
he had nothing to do whatsoever with the nurder. That total
i nconsistency in positions further undercuts the viability of

this claim and suggests that, as has been noted in the past, it

“n Occhicone, this Court stated “therefore, no one better
t han Occhi cone hinsel f could have known about these w tnesses.”
OCcchicone v. State, 768 So. 2d at 1041. In this case, no one
better than MIIls would have known about Ashley. It is absurd
to reach a contrary concl usion.



is not unusual for wtnesses to energe once a defendant has

been convi ct ed. High v. Kenp, 819 F.2d 988, 994 (11th Cir.
1987), cert. granted, 108 S.Ct. 2896 (1988), order vacated and
cert. denied, 109 S.Ct. 3264 (1989).°> MIIls never explains the
striking inconsistencies between his trial testinony and
Anderson’s 2001 version of events. The state respectfully
submts that no such explanation is offered because no
expl anation exists. It was an abuse of discretion for the | ower
court to ignore those fatal inconsistencies. The grant of
sentence stage relief should be reversed.

The wholly disingenuous nature of this claim is well
denmonstrated by the closing argunent delivered by penalty phase
counsel . Counsel made only one elliptical reference to sonmeone
other than MIIls having been the person who fired the fata
shot. The penalty phase closing argument, in pertinent part,
reads as follows:

What | do want to do is point out to you, though, that

not three, but two critical state’'s w tnesses were

given imunity in exchange for their testinony. The

nost critical of those wtnesses, obviously, is

Vi ncent Ashl ey. Vincent Ashley was in the classic

sense a co-Def endant of Gregory MIIls. Vincent Ashl ey
was there. Vincent Ashley admtted his participation,

To the extent that page 24 of MIIs" brief inplies or
ot herwi se asserts a claimof ineffective assistance of counsel,
such a claimwas not raised in the circuit court, and cannot be
raised, for the first tine, on appeal.
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having participation in all of the events which
surround the killing of M. Wight.

Vincent Ashley told you a version of events. M .
Ashl ey was there. M. Ashley does know t hat happened.
But, the State cut a deal with M. Ashley, even
knowi ng his participation, in two serious felony cases
of which the State had know edge, the case for which
M. MIls is tried, burglary and a killing, a
hom ci de.

M. Ashl ey obtained conplete and total imunity from
prosecution on either of those crimes. But, theat’s
not all he obtained. He obtained conplete and tota
inmmunity on three other felony offenses in exchange
for this testinony against Gegory MIIs.

Vincent Ashley was the only person of the State’s
witnesses who was in a position to know how the

of fense took place. Vincent Ashley had every
opportunity to fabricate. You, as triers of fact,
have to determ ne how rmuch weight you will give his

testimony and how credible a person he is in light of

that fact. In addition to what you know about how t he

events took place, we don't really know who pulled the

trigger. There was evidence one way or another. W

do know, though, that even if M. Ashley had just been

there, that he was subject to prosecution both for

burglary and for second degree nurder.
(Sup.R at 97-98).

It takes no analysis to recognize that because MIIls was
present, if he wanted to defend his case on the theory that
Ashl ey was the real killer, he could obviously have done so
because he knew what the truth was. However, it makes utterly

no sense to argue, as MIIls has done, that he has only now

“di scovered” that Ashley was the “real killer.” MIlls could



just as easily have testified (in 1979) that Ashley was the
“shooter” during the guilt phase of his capital trial. He did
not do that, but, nonetheless, the |lower court granted relief
based on an argunment that MI|Is has always had available to him
but chose not to use. That result is absurd.

On page 29 of his brief, MIIls argues that the | ower court
“credited Anderson’s testinony.” However, as set out in the
State’s initial brief, the lower court made no credibility
determ nations -— it merely found that it was “possible” that
the conversation related by Anderson took place. That finding
by the circuit court ignored the fact that two other simlar
conversations, which were also “related” by Anderson, were
proven to be outright lies. The circuit court’s concl usion that
it was “possible” for the conversation to have occurred is due
no deference from this Court. In fact, as the United States
Suprene Court has stated, “[t]here is, of course, a strong
policy in favor of accurate determ nation of the appropriate
sentence in a capital case, but there is an equally strong
policy against retrials years after the first trial where the

claimed error amounts to no nore than specul ation.” Boyde v.
California, 110 S.Ct. 1190, 1198 (1990)[footnote omtted]. In

this case, the lower court did precisely what the United States

Suprene Court, and common sense, establish should not be done --



grant a retrial based upon specul ati on.

Moreover, in relying on speculation to grant relief, the
| ower court did exactly what this Court has repeatedly declined
to do -— make credibility determ nations based upon a cold
record. See, e.g., State v. Spaziano, 692 So. 2d 174, 178 (Fl a.
1997). Specifically, the lower court seens to have nmade
findings with respect to the credibility of trial wtnesses
Ashl ey and Davis based solely upon a reading of the record.
Such a credibility determ nation, when nade upon a cold record,
cannot stand, especially when, as is the case here, there is
convergent validity and independent corroboration of the trial
testinmony itself. The court abused its discretion by ignoring
the presunptively valid nature of MIIs" <conviction and
sentence. ©

In footnote 6 on page 32 of his brief, MIls attenpts to
defend the | ower court’s error in addressing Davis’ credibility
w t hout ever observing him testify by stating that the State

“declined to call him as a wtness.” MIls intentionally

Cn  page 32, MIlls indulges himself in deliberate
obfuscation of the State’'s argunent in its initial brief
concerning Ashley’s trial credibility. 1In the prior proceeding
before this Court, the |ower court’s credibility determ nation
with respect to Ashley was nmade with respect to the events that
occurred in front of Judge Eaton, not with respect to the events
that occurred at trial. Despite MIIs’” histrionic attenpt to
change the State’s argunent, the State has, at no tine,
contradicted the prior argunents made in this case.

10



i npreci se wordi ng creates an inaccurate inpression of what did
(and did not) occur.’” It is true that Davis was transported to
Sem nol e County, but it is also true that his trial testinony
was never challenged in this proceeding on any basis that was
not known at the time of MIIs” 1979 trial. Nei t her was his
credibility challenged at the evidentiary hearing on any basis
ot her than through argunent of counsel based on matters known
and presented at trial. Because that is so, and because MIIs’
conviction and sentence are presunptively valid and it is MIIs’
burden to prove otherw se, there was no need to present Davis’
testimony. M Ils has not suggested that Davis’ testinony would
differ fromhis trial testinony, and, because no new matters are
raised with respect to Davis, any testinmony by himin this
proceedi ng woul d have been, at best, of arguabl e relevance.® The
| ower court inproperly assessed Davis’ testinony, and MIIs’
efforts to save that erroneous result only serve to place the
error in sharper focus.

As set out inthe State’slInitial Brief, the adequacy of the

The use of the word “decline” creates the fal se inpression
t hat sonmeone asked the State to call Davis, but the State
refused. See, Merriam Webster’s Coll egiate Dictionary, 10th Ed.

8n other words, the State is not required to call every
trial witness (or even sonme of them and have them reaffirm
their trial testinony. The trial is the main event, and the
State is entitled to rely on its result.

11



original sentencing order entered in this cause is not an issue
t hat was before Judge Eaton, nor is it one that he should have
passed on.°® As the Eleventh Circuit Court of Appeals has noted
in the context of a jury override, “it is not our function to
deci de whether we agree with the advisory jury or with the tri al
judge and the Supreme Court of Florida. Qur review, rather, is
limted to ascertaining whether the result of the override
scheme is arbitrary or discrimnatory.” Lusk v. Dugger, 890
F.2d 332, 342 (11th Cir. 1989) [enphasis in original]. Just as
it is not the function of the Eleventh Circuit to determ ne
whet her or not it agrees with the sentencing judge, it is not
Judge Eaton’s place to determ ne whether or not he agrees with
the judge who heard all the evidence and rejected the jury’'s
advi sory sentence and sentenced MIls to death. A finding by
the sentencing court that no mtigation was established is
entitled to a presunption of correctness in Federal Court.
Daugherty v. Dugger, 839 F.2d 1426, 1430 (11th Cir. 1988)
(“Neverthel ess, the sentencing court found Daugherty establi shed
no mtigating factors. As we are required to do, we accord this

finding a presunption of correctness wunder 28 US.C. 8§

The Circuit Court raised this “issue” onits owm. No claim
with respect to the adequacy of the sentencing order was pl eaded
in the Rule 3.850 notion. The |ower court’s reason for raising
this procedurally barred claimis unknown.

12



2254(d).”). That finding should not be rejected out of hand by
the Rule 3.850 Court and, whether or not the | ower court agrees
with the sentencing court is of no noment. However, the State
respectfully suggests that the Court’s willingness to state its
evi dent di sagreenent with the sentence inposed in this case is
further evidence that it abused its discretion in granting
relief herein. Likewi se, to the extent that footnote 10 on page
42 of MIls brief attenpts to challenge the validity of the
gunshot residue analysis, that claim is procedurally barred.
MIls cannot resurrect it, in a footnote, at this |ate date.
The | ower court abused its discretion when it granted reli ef
on the basis of Anderson’s “testinmony.” That grant of relief
ignores the fact that the testimony of not only Ashley, but also
Davis, was internally consistent with respect to the relevant
details, as well as being consistent with the other evidence
which is not, and never has been, challenged. 1In ignoring the
ot her, independent evidence, the circuit court, in MIIls” words,
granted relief based upon an “unreasonabl e, unconsci onabl e, and
arbitrary action taken wi thout proper consideration of facts and
| aw pertaining to the matter submtted.” This Court should

correct that error.

13



CLAIM ||
| N REPLY TO M LLS ARGUMENT THAT THE LOWER COURT DI D NOT
ABUSE | TS DI SCRETI ON W TH RESPECT TO THE PREPARATI ON
OF THE ORI Gl NAL ORDER DENYI NG RULE 3. 850 RELI EF.

Wth respect to claim Il of MIls brief, the State
primarily relies upon the argunents and authorities submtted in
its initial brief. However, certain clains contained in MIIs’
brief deserve comment.

On page 50 of his brief, MIIls suggests that the only way
he coul d have “revi ewed [these records] in tine” would have been
to “canp out” at the records repository and review records on
a daily basis. That argunent is absurd. MIlls could, and
shoul d, have reviewed the documents transmtted to the
repository in advance of the date that he finally acconplished
such review, and, as was denonstrated in the prior proceedings,
he had an “agent” available in Tallahassee to acconplish such a
records review had he truly desired to undertake one. The
timng of the “discovery” of the “draft order” is suspect, is
unsupported by any evidence, and denobnstrates an abuse of
process by MIIs. The lower court ignored the procedural bar
def enses pl eaded by the State, and conmtted error, as a matter
of law, in so doing.

To the extent that MIIls seeks to raise the “order” issue

14



as a Brady v. Maryland claim he cannot plead such a claimfor
the first time on appeal fromthe Rule 3.850 proceeding in the
trial court. This claimwas not raised as a Brady claimin the
circuit court, and, in any event, is not a Brady claim That

argunent is spurious.?!

MIlls was on notice that the State’ s response had not been
served upon him and, contrary to his argument on page 62 of his
bri ef, MIls now seens to take the position that the
“inpropriety” could in fact have been asserted in the Rule 3.850
proceedi ng itself. 1l In any event, MIIs’ brief appears to
assume sone inpropriety on the part of the Rule 3.850 trial
judge which directly contradicts the testinony of Billy Nol as,
whi ch was that he had no basis to assunme, allege, or suspect any
i npropriety of any sort. (R21). MIIls cannot have it both ways.
The “order” issue could have been discovered in a tinmely fashion
t hrough due diligence, and there is, therefore, no basis for
relief. Steinhorst v. State, 695 So. 2d 1245 (Fla. 1997).

Finally, MIlls ignores the fact that he received an

°0On page 64 of his brief, MIls alleges that the draft
order was “inproperly suppressed” by the State. That claimis
i kewi se raised for the first tinme on appeal and is procedurally
barred. In any event, there is no Brady obligation to disclose
t he docunents at issue.

HThis is contrary to the testinony of Billy Nolas, who
represented MIls in the first Rule 3.850 proceedi ng.

15



evidentiary hearing on his Rule 3.850 notion, which is the
process that he was due. MIlIls is not automatically entitled to
relief even if the order was entered contrary to the later-
establ i shed requirenments of Huff v. State, 622 So. 2d 982 (Fl a.
1993) and Rose v. State, 601 So. 2d 1181 (Fla. 1992). Those
cases are not retroactively available to MIls, and to do as the
circuit court did, and apply a “presunptive prejudi ce standard”
is contrary to the law in this area.?

CROSS- APPEAL

M LLS IS NOT ENTI TLED TO A NEW TRI AL.
In a three-quarter page presentation, MIIs argues that the
| ower court erred in not granting a new guilt phase proceedi ng.
(AB 73). This claimis procedurally barred because MII|s did not

request such relief from the Circuit Court.?® It is a well-

2OF course, it also nmakes no sense to place the post-
conviction trial court in error based upon case | aw that did not
exist at the time of the conplained-of actions. MI1lls has
denonstrated no reasonable probability of a different result,
nor has he suggested how the result of the proceedings would
have been different had he had a different judge presiding over
his Rule 3.850 evidentiary hearing. MIIs has not denpnstrated
a deni al of due process, nor has he denonstrated prejudice. The
grant of relief should be reversed in all respects.

Bln his Rule 3.850 nmotion, MIIls asserted that he should
receive a new trial in the heading to Claim |. He nade one
simlar reference in his closing argunent, but, at the end of
t hat argunment, specifically requested an evidentiary hearing on
the 1991 Rule 3.850 notion and a new sentencing proceedi ng.
(R168) .

16



settled principle that the | ower court cannot be placed in error

based upon matters which were not before it. See, Robinson v.
State, 707 So. 2d 688, 700 (Fla. 1998). In this case, MIlls

abandoned his request for a new guilt phase proceeding by
explicitly seeking only sentence stage relief in his final
argument. Because he abandoned the guilt phase issue, and
because it was reasonable for the Circuit Court to conclude that
MIlls had done so, it is disingenuous to assert grounds for
relief that are predicated upon a matter that was abandoned
bel ow. Moreover, this claimis insufficiently briefed -- that
shortcom ng calls the sincerity of the claiminto issue, and, in
any event, constitutes a procedural bar.

Alternatively and secondarily, MIIls’ cross-appeal is not
a basis for relief for the foll owi ng reasons.

As set out in the State’s Initial Brief, there are a nunber
of significant credibility issues surrounding Anderson’'s
testinmony -- the “hel pful version” is chronologically in between
two different versions of events that were clearly shown to be
fal se. The lower court wholly ignored these credibility issues,
and, in so doing, conmtted reversible error by substituting its

judgment for that of the jury with respect to w tnesses who

17



never testified in this proceeding.* The lack of credibility
t hat perneates Anderson’s testinmony (and the | ower court did not
find himcredible -- it only found that the conversation “m ght”
have taken place) does not provide a basis for setting aside a
presunptively valid conviction. In other words, neither a
conviction, nor a sentence, should be set aside based upon
specul ati on about what “m ght” (or m ght not) have happened.
Assum ng for the sake of argunment that the guilt phase cl aim
is properly before this Court, the lower court fortunately did
not conmpound the error it commtted as to the sentence by
di sturbing the conviction based upon no nore than specul ation
about what m ght have been. MIIls conviction is based upon

sufficient evidence, as this Court held in 1985. MIIls v. State,

476 So. 2d 192 (Fla. 1985). That conviction is presunptively

¥l'n granting sentence relief based wupon Anderson’s
testinony, the lower court either sub silentio rejected the
testimony of Ashley and Davis without benefit of seeing and
hearing them testify, or found that the hearsay to which
Anderson testified was sonehow nore conpelling than all of the
testimony and evidence from the trial. The result is wong
regardl ess of how the lower court arrived at it. The state
recogni zes that Ashley and Davis have felony records. However,
the | ower court did not observe the trial testinmony of either
witness, and it was error of the worst sort for that court to
substitute its judgnent for that of the jury and judge who did
have the benefit of those observations. The jury obviously found
t hem credi bl e enough (al ong with the other evidence of guilt) to
convict MIls of first-degree nmurder, a conviction this Court
uphel d years ago.
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correct. Murray V. G arrat ano, 109 S. Ct. 2765, 2772
(1989) (O Connor, J., concurring); Hitchcock v. State, 413 So. 2d
741 (Fla. 1982); Spinkellink v. State, 313 So. 2d 666 (Fla.
1975). It is wunreasonable to suggest that the Anderson
“testinmony” (about a conversation that “m ght” have taken pl ace)
overcones that presunption when it is not even consistent with
the theory of defense at trial -- that MIIls had nothing to do
with the burglary or the nurder. It nmakes no |egal sense to
suggest that this qualifies as “new evidence,”' which, by
definition, is evidence which cannot have existed at the tine of
trial. Ooviously, MIls well knew whether he was present at the
scene of the nurder at the time of the trial in 1979 -- he
shoul d not be allowed to engage in and benefit froma strategy,
in the face of execution, which admts that he l|lied when he
testified that he was not present and had nothing to do with the
mur der of Janmes Wi ght.

Mor eover, the shortcom ng of the Anderson testinony is that,
while the statenent to Anderson was purportedly made after
trial, the information contained in that statement would have

been known to MIls at all tinmes because, under that version of

%1t does, however, suggest that MIls is willing to try out
a newtheory in an effort to avoi d execution. Unfortunately, the
| omwer court fell for that strategy, at |east as to the sentence.
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events, he was there. MIIls could have testified that Ashl ey was
the “real killer.” He did not do so, and it is ludicrous to
suggest that MIlls is now “entitled” to change his theory of
defense. By definition, such <cannot be newly discovered
evi dence, and cannot provide a basis for relief of any sort.
Porter v. State, 653 So. 2d 374, 379 (Fla. 1995) (“. . . newy
di scovered evidence, by its very nature, is evidence which
exi sted but was unknown at the tinme of [trial or] sentencing.”);
Torres- Arbol eda v. Dugger, 636 So. 2d 1321, 1324 (Fla. 1994) (".

t he defendant was aware of this alibi evidence . . ..7").
This evidence does no nore than relate MIls’ version of how
the offense occurred, which has, at wvarious points in the
proceedi ng, been that he was not involved, or that Ashley is the
“real shooter.” As this Court held in Scott v. Winwight, 433
So. 2d 974, 976 (Fla. 1983), “[t]he ‘new evidence' that [the
def endant] wants to present at a new sentencing hearing rel ates
to his version of how the nmurder was commtted. This is not
‘newm y discovered evidence.’” The sanme | egal principle applies
here -- if MIIls was present at the crime scene, and that is his
current story, then he obviously knows what happened because he
was there. And, he has presented nothing that woul d preclude a
conviction for first-degree nmurder under a felony-nurder theory

-- the Anderson testinony does not affect the conviction
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because, even if that story is believed, MIls is still qguilty
of first-degree felony-murder. MIIls’ conviction should not be
di sturbed based wupon the testinony of Anderson, which is
inconsistent wth MIIls’ defense at trial, as well as all of the
ot her evidence. MIls is not entitled to relief on his cross
appeal .

CONCLUSI ON

In discussing the role of collateral litigation, the United
St ates Suprene Court has stated:

It nust be renenmbered that direct appeal is the
primary avenue for review of a conviction or sentence
and death penalty cases are no exception. When t he
process of direct review -— which, if a Federal
question is involved includes the right to petition
this Court for wit of certiorari -—- conmes to an end,
a presunption of finality and legality attaches to the
conviction and sentence. The role of Federal habeas

pr oceedi ngs, while inportant in assuring that
constitutional rights are observed, is secondary and
[imted. Federal courts are not forums in which to

relitigate state trials. Even less is Federal habeas
a neans by which a defendant is entitled to delay an
execution indefinitely.
Barefoot v. Estelle, 453 US. 880, 887 (1983). Those
observations with respect to the proper place and enphasis of

collateral litigation are equally appropriate and applicable in

the context of state postconviction proceedings. A Rule 3.850

18Of course, there is nore evidence of MIIs’ guilt than the
testimony of Ashley and Davis. That evidence canme from
unchal | enged sources. See pages 1-4, above. All of that evidence
is internally consistent and nutually corroborative.
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nmotion is not a forumto relitigate the guilt or penalty phases
-—it is not the “main event” in death penalty litigation. And,
nost particularly, the Rule 3.850 court is not entitled to
substitute its judgnent for that of the sentencing court, which
heard the witnesses, saw the evidence, and was in the best (and
only) position to evaluate the credibility of the wi tnesses and
evidence that was presented at the defendant’s capital trial.
As the Eleventh Circuit Court of Appeals has pointed out:

The question is not whether we agree wth the

sentencing court that appellant should receive the

death penalty. . . . nor is it within our province to

judge the nerits of the particul ar aggravating factors

chosen by the [state] legislature and interpreted by

the [state] courts as justifying the inposition of

deat h.
Proffitt v. Wainwight, 685 F.2d 1227, 1263 (11th Cir. 1982),
nodi fied, 706 F.2d 311 (1983), cert. denied, 464 U.S. 1002, 1003
(1983). Just as it is not the function of the appellate courts
toretry the circunstances that led to MI1s’ sentence of death,
t he question before the |ower court was not whether it agreed
with that sentence. See, Antone v. Strickland, 706 F.2d 1534,
1538 (11th Cir. 1983). The |l ower court was charged with the
responsibility of evaluating the purportedly “newly discovered
evi dence” agai nst the evidence elicited at MIIls’ capital trial.
That court did not do that, and that shortcom ng is an abuse of

di scretion that conpels reversal of the |lower court. Likew se,
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the | ower court abused its discretion with respect to the issue
concerning the Rule 3.850 proceeding order, granting relief in
t he absence of any prejudice based upon a perceived error that
was not error at all.

As the Fifth Circuit Court of Appeals stated, “[w] e cannot
and should not retry the case in our imaginations.” Lindsey v.
King, 769 F.2d 1034, 1042 (5th Cir. 1985). That appears to be
preci sely what the collateral proceeding trial court didinthis
case. The end result of the lower court’s errors was that it
set aside a presunptively valid conviction and sentence based
upon a nmere possibility. MIIs® sentence of death was inposed
in 1979, and, in the succeeding years, has wthstood repeated
direct and collateral attack. The trial court erred when it set
t hat sentence aside, and that error should be corrected by this
Court .

Based upon the foregoing, the State respectfully submts
that the order granting sentence stage relief should be set
aside, and MIIls’ death sentence reinstated. The cross appea

shoul d be deni ed.
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