I N THE SUPREME COURT OF FLORI DA
NO. SCO01-775

GREGORY M LLS,

Appel | ant,
EMERGENCY MOTI ON: CAPI TAL CASE,
V. DEATH WARRANT SI GNED; EXECUTI ON
SCHEDULED FOR MAY 2, 2001
STATE OF FLORI DA, AT 6:00 P.M
Appel | ee.

/

CORRECTED MOTI ON FOR RELI NQUI SHVENT, FOR CLARI FI CATI ON, AND, | N THE
ALTERNATI VE, FOR EXTENSI ON OF TI ME UNTI L APRI L 20, 2001, AT 10 AMTO
FILE I NI TI AL BRI EF

COVES NOW THE APPELLANT, GREGORY M LLS, by and through his
under si gned counsel, and herein noves for a relinquishment to the
| ower court in light of the circunstances alleged bel ow, for
clarification of how to proceed, and in the alternative, for a brief

extension to file his Initial Brief until April 20, 2001, at 10 AM

1. In the afternoon of April 18, 2001, the |lower court entered an
order denying M. MIIls" Rule 3.850 notion follow ng an evidentiary
hearing. At the time, M. MIIls'" counsel was in Hillsborough County,
conducting an evidentiary hearing in Wayne Tonpkins' case. 1In the
early afternoon of April 18, Judge Perry granted M. Tonpkins
sentencing relief and a stay of execution. M. MIIls" counsel

t hereupon returned to his office to begin working on M. MIIs'

appeal .



2. Also on April 18, M. MIIs' office received the CD rons
of the records that had been provided by various state agencies;
t hose records were downl oaded and copi ed yesterday afternoon as well,
and were reviewed by counsel |ast evening. 3. Upon
review | ast evening of the records fromthe State Attorney's Ofice
of the Eighteenth Judicial Circuit (records which had been generated
followwng M. MIIls" first request for records in 1989), counse
di scovered that unsigned drafts of the order sunmarily denying M.
MIls" first Rule 3.850 notion were contained in the State's files.
M. MIIls" counsel also discovered a handwitten note dated from 1989
(the actual dates are illegible), which reads:

To: Sandy Masak
Sanford SAO

Here is the paperwork on D Gregory MIIls that I
copi ed from Judge Wodson's file. For Steve
Pl ot ni k. [1]

s/ Donna
Mel b. SAO

4. Based on the discovery of this information, M. MIlls
subm ts that a claimnow exists as to the State's preparation on an
ex parte basis of the order sunmarily denying M. MIIls'" first 3.850
motion in 1989. This claimrequires factual development. See Smith
v. State, 708 So. 2d 253 (Fla. 1998) (appeal relinquished for

evidentiary hearing on whether ex parte communication occurred

1Steve Plotni k was one of the prosecutors working on M. MIIs'
first postconviction proceedings.



regarding drafting of order); Swafford v. State, 636 So. 2d 1309
(Fla. 1994) (sane). There is no other explanation for these unsigned
orders being in the State's files. This is the sanme situation

addressed by the Court in Huff v. State, 622 So. 2d 982 (Fla. 1993),

where the Court found a due process violation when coll ateral counsel
was not provi ded adequate opportunity to review and/or object to the
State's proposed order denying relief. M. MIIs'" case is even nore
egregious, as there is no indication that collateral counsel even
knew t hat the judge had asked the State to prepare the order, nuch
|l ess that collateral counsel had inadequate opportunity to respond.

5. Just this nmorning, M. MIIs' current counsel spoke wth
Billy Nolas, who represented M. MIIls in his previous 3.850
proceedi ngs. M. Nolas indicated that he had not been aware that the
State had drafted the order sunmarily denying the first 3.850 notion.
Had he known, he would have filed a nmotion to disqualify Judge
Wbodson on that basis. However, because this was not previously
known, Judge Wbhodson then proceeded to preside over the evidentiary
hearing ordered by this Court and nade factual findings which have
been relied on ever since by this Court and the federal courts as to
M. MIls" ineffective assistance of counsel claims. Gven this
situation and if M. MIls were to prevail on this issue, he would be
entitled to be put back in a position he should have been in 1990 and

have an evidentiary hearing before a new judge. See Suarez v.

Dugger, 527 So. 2d 190 (Fla. 1988). The original ex parte



conmuni cation taints and vitiates the renai nder of the proceedings.
Suarez.

6. Mor eover, upon counsel's return |ast evening, he | earned
that a witness who counsel's investigator interviewed had provided a
sworn affidavit that M. MIIs' codefendant, Vincent Ashley, had
confessed to himthat he, not M. MIIls, was the shooter:

AFFI DAVI T OF JOHN H. ANDERSON
DATED APRI L 18, 2000

My nane is John H. Anderson and this is ny
sworn statenment:

| aman inmate at Pol k Correctional
Institute in Polk Co., Florida

| was a resident of Sem nole County Jail
in 1979 during which tinme | nmet Vincent Ashley.
As we were wal king in the prison yard one day,
Vi ncent tal ked about the crine that both he and
Greg had commtted against the Wight famly in
Sanford, Florida.

Vince Ashl ey stated that he had shot M.
Wi ght "the dude" because he though the dude
was going to shoot himfirst. At that tinme,
Geg MIls, his partner, was on the porch and
had no gun, that Vince had possession of the
gun.

Since that tinme, no attorney or
i nvestigator has ever approached nme and no one
has ever asked any questions about the crine in
question, Vincent Ashley or Geg MIIs until |
first met with Nicholas Atkinson on Thursday
April 12, 2001.

s/ John H. Anderson
7. M. MIlls is seeking clarification at this time in |ight

of the unique circunstances and tinme constraints. M. MIIls contends



that this affidavit requires an evidentiary hearing. However, the
| ower court has lost jurisdiction.

8. At this point, M. MIls is asking for either a
relinqui shment or a clarification. This information is new, and M.
MIls' brief is due later today. It is not appropriate to raise new
issues for the first tinme on appeal; however, these are unique
circunmstances and tinme constraints are pressing. |If the Court w shes
M. MIls to brief these issues, then he will do so. |If the Court
wi shes to relinquish jurisdiction so that M. MIIls can anmend his

motion, then he will do so. See State v. Meneses, 392 So. 2d 905

(Fla. 1981). At this point, the |ower court has no jurisdiction.

8. Shoul d the Court not wish to relinquish, M. MIIls would
ask for a brief extension to file his brief until 10 AMon April 20,
2001. Counsel has just received the record, which is in excess of
500 pages. The issues at stake will determ ne whether M. MIIs
lives or dies, and these time constraints preclude an effective
appel l ate presentation. Counsel has been under extraordinary
pressure these past few weeks with two sinultaneous warrants.
Si xteen to ei ghteen hour work days have been average in the past ten
days. Since this weekend, counsel has prepared the 3.850 notions in
both M. Tonpkins and M. MII|s' cases, conducted the_Huff hearing
and evidentiary hearing in M. MIIs' case, conducted the evidentiary
hearing in M. Tonpkins' case, and is working on M. MIIls"' brief at

this time. However, this new and inportant information just came to



light. Thus counsel requests a brief extension. Gbviously M. MIlIs
woul d not object to the State being afforded the same brief extension
that M. MIIls is requesting.

WHEREFORE M. M| |s requests (1) a relinquishment to the |ower
court to permt M. MIls to anend his 3.850 notion with this newy
di scovered and di scl osed information; (2) should the Court decline to
relinquish, then . MIIls seeks clarification on whether to include
this information in his brief or how to proceed at this point; (3) he
al so requests an extension to file his brief to 10:00 AM on Fri day,
April 20.

| HEREBY CERTI FY that a true copy of the foregoing has been
furnished by United States Mail, first class postage prepaid, and fax

transm ssion, to all counsel of record on April 19, 2001

TODD G. SCHER

Fl ori da Bar No. 0899641
Litigation Director

CCRC Sout h

101 NE 3d Avenue, Suite 400
Ft. Lauderdale, Florida 33301
(954) 713-1284

Attorney for Defendant

Copi es furnished to:

Kennet h Nunnell ey, Asst. Attorney General
O fice of the Attorney General

444 Seabr eeze Boul evard, 5th Floor

Dayt ona Beach, FL 32118



