I N THE SUPREME COURT OF FLORI DA
NO SCQ01- 338

GREGCRY M LLS,

Petitioner,
EMERGENCY MOTI O\ CAPI TAL CASE,
V. DEATH WARRANT SI GNED; EXECUTI ON
SCHEDULED FOR MAY 2, 2001
M CHAEL W MOCRE, AT 6:00 P.M
Respondent .

REPLY TO AND CLARI FI CATI ON OF RESPONSE
TO APPL| CATI ON FOR A STAY O EXECUTI ON

PETI TI ONER GREGCRY M LLS, through his undersigned
counsel, respectfully submts this reply to and
clarification of the Respondent's Response to his

Application for Stay of Execution.

1. One matter raised in Respondent's Response warrants
a brief reply and clarification fromM. MIIs.
Respondent wites that it is "worth noting" that "at

| east fifty-two state and federal judges" have revi ewed

M. MIIls' case and determned that no relief was



warranted (Response at 2). Respondent's point is

m sl eading, for it is also "worth noting" that five (5)
of this Court's jurists who have thus far reviewed M.
MIls' case has ruled that M. MIIls should get relief,
just not all at the sane tine. On direct appeal, two

menbers of this Court--Justices MDonald and Overton--
di ssented fromthe majority's treatnent of M. MIIs’

override under Tedder v. State, 322 So. 2d 908 (Fl a.

1975). In state habeas, Justice Barkett would have

granted M. MIIls habeas relief. MIlls v. Dugger, 559

So. 2d 578 (Fla. 1990). 1In his Rule 3.850 appeal, three
menbers of this Court--Justices Kogan, Shaw, and
Barkett--dissented fromthe majority's decision
rejecting M. MIIs' claimof ineffective assistance of

counsel. Mlls v. State, 603 So. 2d 482 (Fla. 1992).

Thus, of the nenbers of the Court who have reviewed M.

MIIs' case up to now, five (5) have at one tine

expressed the viewthat M. MIIls should receive relief.
2. As for federal judges, Justices Brennan and

Mar hsal | di ssented fromthe denial of certiorari on
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di rect appeal,

opining that M. MIIs deserved a life

sentence. MIlls v. Florida, 475 U S. 1031 (1986).

Mor eover ,
District Court Judge Patricia Fawcett,

M .

MIIs" petition for habeas corpus, wote:

While the magjority of the Suprene Court of
Florida stated the test for a "jury override"
by the trial court to be that the facts
suggesting a sentence of death are so clear and
convi nci ng that no reasonabl e person coul d
differ, this Court notes that two nenbers of
the Suprenme Court of Florida dissented on the
nerits to the inposition of a death penalty in
this case. MIlls, 476 So. 2d at 180. From
this Court's own research, it appears that in
other cases a jury override by the trial court
has been upheld by the Suprene Court of Florida
In spite of dissents on the nerits by one or
nore menbers. E.g. Marshall v. State, 604 So.
2d 799 (Fla. 1992) (dissents by Justices
Barkett, Shaw, and Kogan); Brown v. State, 473
So. 2d 1260 (Fla. 1985) (dissents by Justices
McDonal d and Overton); Engle v. State, 510 So.
2d 881 (Fla. 987) (dissent by Justice Barkett).
In these cases, there does not appear to be any
di scussi on of the neaning of that part of the
test enployed in Florida for determnation of
the propriety of a trial court's override of a
jury recomendation of life inprisonnent, to
wit, "that virtually no reasonabl e person could
differ." This |eaves unanswered the question
whether the nmajority of the court is inplicitly
finding the dissents to be unreasonabl e or

whet her the test as stated by the Florida
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M. MIls would point out that United States

i n her order on



courts sinply conflicts on the face of the
opi ni on whi ch contain such dissent(s). Thus
while in this case a harmess error analysis
appears to have been undertaken by the state
suprene court, this Court is troubled by the
test bei ng espoused by such court in this jury
override case and its purported application to
the facts of this case. This issue, however,
has not been raised by the parties to this

pr oceedi ng.

MIlls v. Singletary, No. 92-1184-C V-ORL-19, Oder,

August 19, 1996, at 36 n.12) (enphasis added).

3. It is thus msleading for Respondent to suggest
that no jurist who has reviewed M. MII|s' case ever
expressed doubt about the appropriateness of his
override death sentence. Thus M. MIIls submts this
reply and clarification.

| HEREBY CERTIFY that a true copy of the foregoing
has been furnished by United States Mail, first class
post age prepaid, and fax transmssion, to all counsel of

record on March 30, 2001.

TODD G SCHER



Fl ori da Bar No. 0899641
Litigation D rector

CCRC Sout h

101 NE 3d Avenue, Suite 400
Ft. Lauderdal e, Florida 33301
(954) 713-1284

Attorney for Defendant

Copi es furnished to:

Kennet h Nunnel | ey

Asst. Attorney Ceneral

O fice of the Attorney Ceneral

444 Seabreeze Boul evard, 5th Fl oor
Dayt ona Beach, FL 32118



