PROPOSED AMENDMENTSBY MORRISCOMMITTEE

Rule 3.851. Collateral Relief After Death Sentence Has Been Imposed And
Affirmed On Direct Appeal

(a) Scope and Pur pose.

Thisrule shall apply to all motionsand petitionsfor any type of postconviction
or collateral relief brought by defendants in state custody who have been sentenced
to death and whose conviction and death sentence have been affirmed on direct
appeal. A defendant under sentence of death imposed by a court established by the
laws of Floridaclaiming theright to be released on the ground that the judgment was
entered or that the sentencewasimposedinviolation of the Constitution or lawsof the
United Statesor of the State of Florida, that the court waswithout jurisdiction to enter
the judgment or to impose the sentence, that any pleawas given involuntarily, or that
the judgment or sentence is otherwise subject to collateral attack may move, in the
court that entered the judgment or imposed the sentence, to vacate, set aside, or
correct thejudgment or sentence. The purpose of thisruleisto provide the means by
which a defendant under sentence of death can raise claims of error which were
unavailable at the time of trial or direct appeal. Unless otherwise provided herein, a
defendant who had postconviction counsel appointed prior totheeffectivedateof this
rule shall proceed in accordance with the rules in effect at the time counsel was
appointed.

(b) Appointment of Postconviction Counsel.

(1) Within 15 days after sentencing adefendant to death, the sentencing court
shall issue an order appointing the appropriate office of the Capital Collateral Regiona
Counsd.

(2) In casesinwhichthe death sentence hasbeen imposed prior to the effective
date of this rule but postconviction counsel has not been appointed, the chief judge
of thecircuit court inwhich the defendant was sentenced shall appoint the appropriate
office of the Capital Collateral Regional Counsel by within 30 days after the effective
date of thisrule.

(3) Within 30 days from the appointment, the Capital Collateral Regional
Counsel shall file a notice of appearance in the trial court or a motion to withdraw



based on a conflict of interest or some other legal ground. A copy of the motion to
withdraw shall be served upon the assigned judge.*

(4) Within 15 days after the Capital Collateral Regional Counsel filesamotion

to withdraw, the chief judge or assigned judge shall appetit-rewpostconviction
eotnseal: rule on the motion or hold ahearing and enter an appropriate order within 5

days after the hearing.?

(c) Preliminary Procedures.

(1) Judicia Assignment. Upon appointment of postconviction counsel, the chief
judge shall assign the caseto thejudgewho presided over the defendant’ scapital trial
if that judge is active and otherwise available to serve or atria judge qualified to
conduct capital proceedings under the Rules of Judicial Administration.

(2) StatusConferences. Theassigned judge shall conduct a status hearing not
later than 90 180 days after the assignment, and shall hold status conferences at | east
every 90 180 daysthereafter until thejudgment and sentence becomesfinal. Thereafter,
the assigned judge shall hold a status conference at least every 90 days until the
evidentiary hearing has been completed or the motion has been ruled on without a
hearing. Theattorneysmay appear by telephoneat such statusconferences, withleave
of thetrial court. Such requests shall be liberally granted. Pending motions, except
those requiring the presence of the defendant, and-disputesinvolvingpubticrecords;

shall be heard at the status conferences, unless otherwise ordered by the court.?

(3) Trial Record. The clerk of the trial court shall serve copies of the tria
record on postconviction counsel, the state attorney, and the atterrey-generat assigned
judge at the time the clerk serves copies of the record pursuant to rule 9.140(¢e)(4).*

(4) Dutiesof Defense Counsel and Prosecuting Attorney. Within 15 days of
appointment of postconviction counsel, the defendant’ strial counsel shall provideto
postconviction counsel all information pertaining to the defendant’ scapital casewhich
was obtai ned during therepresentation of thedefendant. Postconviction counsel shall
maintain the confidentiality of all confidential informationreceived. Within 15 daysof
appointment of postconviction counsel, the state attorney’ sofficethat prosecuted the
defendant shall provide to postconviction counsel copies of al pretrial and trial
discovery and al contents of the state’'s file, except for information that the
prosecuting attorney has a legal right under state or federal law to withhold from
disclosure.



(5) Defendant’ s Presence Not Required. The defendant’ spresence shall not be
requwed except a thean eV|dent| ary hearlng mﬁem&ﬁ%e#aﬁyelﬂmﬂﬁd—dﬁﬁy

(d) Time Limitations.

(1) Initial Postconviction Motions. A motion filed under thisruleisaninitial
postconviction motion if no court has previously ruled on a postconviction motion
challenging the same judgment and sentence.

(A) Timefor Filing. Aninitial motion to vacate judgment of conviction and
sentence of death shall be filed by a defendant who is sentenced to death on or after
the effective date of thisrule within186-days 1 year after the judgment and sentence
become final. A defendant who was sentenced to death and did not have
postconviction counsel appointed before the effective date of this rule shall file an
initial postconviction motion within486-days 1 year after thejudgment and sentence
become final or one year of the appointment of postconviction counsel under
subdivision (b)(2), whichever occurs last. An initial motion shall not be filed or
considered beyond thetimelimitation of thissubdivision unlessan extension hasbeen
granted by thetrial judge or the motion alleges that:

(i) thefactsonwhich theclaimispredicated were unknown to the defendant or
the defendant’ s attorney and could not have been ascertained by the exercise of due
diligence;

(i) thefundamental constitutional right asserted wasnot established withinthe
period provided for by this rule and has been held to apply retroactively; or

(iii)the defendant retained counsel to timely file a 3.851 motion and counssl,
through neglect, failed to file the motion.

(B) Finality. For the purposesof thisrule, ajudgment isfinal when the Florida
Supreme Court issues a mandate affirming the judgment and sentence of death on
direct appeal. Theavailability of or thefiling of apetition for writ of certiorari inthe
United States Supreme Court shall not affect thefinality of thejudgment and sentence.
However, if the United States Supreme Court acceptscertiorari, thenthejudgment and
sentence is final upon disposition of the petition for writ of certiorari by the United
States Supreme Couirt.



(C) Extensions. An extension of timeto file an initial postconviction motion
may be granted by the circuit court only upon a showing that a manifest injustice
would result absent such relief and that counsel’ sinability to timely filethemotionis
not the result of lack of cooperation by the defendant or lack of due diligence on the
part of counsel.

(2) Extraordinary Remedies. Any petition for habeascorpusclamingineffective
assistance of appellate counsel shall be filed in the Supreme Court of Florida
simultaneoudly with theinitial brief filed on behalf of the death-sentenced defendant in
the appeal of the circuit court’s order on the initial motion for postconviction relief
filed under thisrule.

(3) Thetimelimitationsinthissubdivision are established with theunderstanding
that each defendant sentenced to death will have counsel appointed and available to
begin addressing the defendant’s postconviction issues within the time periods
provided in subdivision (b) of thisrule.

(e) Contentsof Motion.
A motion filed under this rule shall not exceed 50 pages exclusive of
attachments, including the judgment and sentence and exhibits. The motion shall be

under oath and shall include:

(1) the judgment and sentence under attack and the court which rendered the
same;

(2) astatement of each issue raised on appeal and the disposition thereof;

4 (3) the nature of the relief sought;

£5) (4) a detailed allegation of the factual basis for any claim for which an
evidentiary hearing is sought; and

{6)-(5) adetailed alegation asto the basisfor any purely legal or constitutional
clam for which an evidentiary hearing is not required and the reason that this claim



could not or was not raised on direct appeal.

The motion shall be accompanied by a separate memorandum of law not to
exceed 25 pages as to the applicable case law supporting the granting of relief asto
each separately-pled claim. Asto claimsthat wereraised on appeal or should have or
could have been raised on appeal , the memorandum shall contain abrief statement as
to why these claims are being raised on postconviction relief.

(f) Procedure; Evidentiary Hearing; Disposition.

(1) Filing and Service. All pleadingsin the postconviction proceeding shall be
filed with the clerk of the court and served on the assigned judge, opposing party and
theattorney general. Upon thefiling of any original court paper in the postconviction
proceeding, theclerk of the court shall determinethat the assigned judge hasreceived
acopy. All motions other than the postconviction motionitself shall be accompanied
by anotice of hearing.

(2) Duty of Clerk. Upon thefiling of amotion for postconviction relief, the
clerk of court shall immediately forwardacopy of the motionaneHiteto the assigned
judge.”

(3) Answer. Within45 daysof thefiling of aninitial motion, the state shall file
itsanswer. Theanswer shall not exceed 50 pagesexclusiveof attachmentsand exhibits
and may include a memorandum of law not to exdeed 25 pages as to the applicable
case law supporting the denial of relief asto each separately pled claim. The answer
shall address the legal insufficiency of any claim in the motion, respond to the
allegations of the motion and address any procedural bars. Asto any claimsof legal
insufficiency or procedural bar, the state shall include a short statement of any
applicable case law.

(4) Amendments. Aninitial motionfiled under thisrulemay beamended upto
30daysprior totheevidentiary hearing upon motion and good causeshown. Thetrial
court may initsdiscretion grant amotion to amend provided that the motion setsforth
thereason the claim was not set forth earlier and attaches a copy of the claim sought
to be added. Granting amotion under thissubdivision shall not beabasisfor granting
acontinuance of the evidentiary hearing unless a manifest injustice would occur if a
continuancewasnot granted. If amendment isallowed, thestateshall filean amended
answer within 20 days after the amended motion isfiled.



(5) CaseManagement Conference. Within 30 daysafter thestatefilesitsanswer
to aninitial motion, thetrial court shall hold a case management conference. At the
case management conference, both partiesshall discloseal documentary exhibitsthey
intend to offer at the evidentiary hearing; provide an exhibit list that includesall such
exhibits; and exchange a witness list with the names and addresses of any potential
witnesses. All expert withessesshall beso designated with copiesof al expert reports
attached. Thetrial court also shall:

(A) review the witness and exhibit lists with the parties;

(B) schedulean evi dent| ary hearl ng—tebehelﬁl W|th| n 90 days;on claimstisted

’ : which assert ineffective

assistance of counsel, a Bradv clalm or other newlv discovered evidence, or other
legally cognizable claims which alege an ultimate factual basis. 8

(C) hear argument on any purely legal claims not based on disputed facts.

(6) Amendment of Witnessor Exhibit Lists. Prior totheevidentiary hearing, the
trial court may grant leave of either party to amend the exhibit or witness list upon a
showing of good cause.

(7) Mental Health Expert. If the defendant intendsto offer expert testimony of
hisor her mental status, the state shall be entitled to have the defendant examined by
itsownmental health expert. If thedefendant failsto cooperate with the state’ sexpert
the court may, in its discretion, proceed as provided in rule 3.202(e). Reports
provided by any expert witness shall be disclosed to opposing counsel upon receipt.

(8) Transcript and Final Order. Immediately following theevidentiary hearing,
the court shall order atranscript of the hearing which shall be filed within 30 days.
Within 30 60 days of receipt of the transcript, the court shall render its order, ruling
on each claim considered at the evidentiary hearing and all other claimsraisedinthe
motion making detailed findings of fact and conclusions of law with respect to each
claim, and attaching or referencing such portions of the record as are necessary to
allow for meaningful appellatereview.® Theorder issued after theevidentiary hearing
shall resolveall the claimsraised in the motion and shall be considered thefinal order
for purposes of appeal. The clerk of the court shall promptly serve upon all parties
acopy of the final order, with a certificate of service.

(12) Rehearing. No motion for rehearing shall be permitted.



(g) Successive Motions. This subdivision applies to al successive
postconviction motionsfiled after the effective date of thisrule. A motionfiled under
this rule is successive if a court has previously ruled on a postconviction motion
challenging the same judgment and sentence. Successive motions pending on (the
effective date) are governed by the rulesin effect prior to that date.

(1) Contents of Motion. A successive motion shall not exceed 25 pages,
exclusiveof attachments, and shall includeall of the pleading requirementsof aninitia
motion aswell asastatement of the nature and disposition of all previousclaimsraised
and the reason why the successive claim wasnot raised in aformer motion.* |f based
on newly discovered evidence, Brady, or Giglio, the successive motion also must
contain the following:

(A) the names, addresses and tel ephone numbers of all witnesses supporting
the claim together with any affidavits obtained by defendant from such witnesses,

(B) astatement that the witness will be available to testify under oath to the
facts alleged in the motion or affidavit;

(C) if evidentiary support isintheform of documents, copiesof all documents
shall be attached; and

(D) asto any witness or document listed in the motion or attachment to the
motion, a statement of the reason why the witness or document was not previously
available.

(2) Timefor filing successivemotions. Successive motionsmust befiledwithin
30 daysafter discovery, through duediligence, of new groundswhichformthebasis
for a successive claim for relief. **

2 (3) Answer. Within 10 days of thefiling of a successive motion, the state
shall fileitsanswer. The answer shall not exceed 25 pages exclusive of attachments
and exhibits. The answer shall specifically respond to each claim in the motion and
state the reason(s) that an evidentiary hearing is or is not required.

(4) Hearing. Thetrial court shall expeditedisposition of successive motionsand
may shorten any time provision contained in this rule for that purpose.*?

(h) Appeals.



An appea may betaken to the Supreme Court of Floridawithin 30 daysfrom
the entry of afina order on amotion for postconviction relief,

1. Thepresent proposal requiresaction by theassigned judgewithin 15 daysbut doesnot provide
for a copy of the motion to be served on the assigned judge.

2. The present proposal does not allow the assigned judge to
determinethe meritsof themotiontowithdraw. Nor doesit allow the court to ruleon the meritsof the
motionwithout ahearing. Hearingsareunnecessary in casesof obviousconflict, e.g., such assmultaneous
representation of codefendants.

3. L engthening thetimefrom 90to 180 daysreflectsthe Supreme Court'slatest amendment which
extendsthetimetofilethemotionfor postconvictionreief. Also, disputesinvolving publicrecordsdonot
alwaysrequireinspection of therecordsand may beconsidered at astatusconferencehearingif theactua
presence of the attorneys and the records are unnecessary.

4. Rul e 9.140(e)(4) already provides for the Attorney Ceneral
to receive a copy of the record.

5. A motiontowithdraw filed by CCRC that allegeslack of funding or resourcesmay not require an
evidentiary hearing nor the presence of the defendant.

6. This provision has been moved to the section on successive motions (g).
7. Thesefilesareusualy boxedinseveral volumesandthereisnoneedfor thetria judge to

review theentirerecord at thisstage of the proceedings. The Clerk should maintainthecasefileuntil the
trial judge requestsiit.

8. See, Mordenti v. State, 711 S0.2d 30, 33 (Wells, J., concurring). Thischange is necessary
because, aswritten, theruledoesnot providesufficient guidancetothetrial judge. Anevidentiary hearing
is mandated on the matters listed in this portion of the rule.

9. The commttee does not believe it is realistic to expect a
judge to rearrange an already scheduled docket, arrange for
seni or judge assistance, and draft and redraft (often w thout
the assistance of a law clerk) a well reasoned order within 30
days.

10. Thisprovisionisnecessary inorder to determineprocedural defaultsonthefaceof thesuccessive
motion.

11. Therule presently does not contain atime limitation for successive motions.



12. Therulepresently doesnot contain any guidancetothetria judgeon scheduling successvemotions
for hearing.



